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CONCURRING AND DISSENTING

DEL CASTILLO, J.:

The present case comes before us at the heels of immense public outrage
that followed the discovery of alleged abuses of the Priority Development
Assistance Fund (PDAF) committed by certain legislators involving billions of
pesos in public funds. In the seminal case of Belgica v. Ochoa, Jr.,' the Court
declared as unconstitutional, in an unprecedented all-encompassing tenor, the
PDAF and its precursors as well as all issuances and practices, past and present,
appurtenant thereto, for violating the principles of separation of powers and non-
delegability of legislative power as well as the constitutional provisions on the
prescribed procedure of presentment of the budget, presidential veto, public
accountability and local autonomy. The declaration of unconstitutionality elicited
the jubilation of a grateful nation.

While the various investigations relative to the PDAF scandal were taking
place, public outrage re-emerged after a legislator alleged that the President
utilized the then little known Disbursement Acceleration Program (DAP), which
was perceived by the public to be another specie of the PDAF, involving
- comparably large amounts of public funds, to favor certain legislators.

Thus, petitioners come to this Court seeking to have the DAP likewise
declared as unconstitutional.

Amidst the emergent public distrust on the alleged irregular utilization of
huge amounts of public funds, the Court is called upon to determine the
constitutional and statutory validity of the DAP. As in the PDAF case, we must
fulfill this solemn duty guided by a singular purpose or consideration: to defend

and uphold the Constitution%w

' G.R. Nos. 208566, 208493, and 209251, November 19, 2013.
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This case affords us the opportunity to look into the nature and scope of
Article VI, Section 25(5) of the Constitution relative to the power of the Presdent,
the President of the Senate, the Speaker of the House of Representatives, the Chief
Judtice of the Supreme Court, and the heads of the congitutiond bodies
(hereinafter “heads of offices’) to use savings to augment the gppropriations of
their respective offices. Though the subject congtitutiona provison seems plan
enough, our interpretation and gpplication thereof relative to the DAP has far-
reaching consequences on (1) the limits of this power to augment various budgets
in order to prevent the abuse and misuse thereof, and (2) the capability of the three
co-equa branches of the government and the congtitutional bodies to use such
power as a tool to promote the generd welfare. The proper matrix, then, in
determining the congtitutiond vaidity of the power to augment, as exercised by
the Presdent through the DAP, must of necessity involve the balancing of these
State interests in (1) the prevention of abuse or misuse of this power, and (2) the
promotion of the generd welfare through the use of this power.

With due respect, | find that the theories thus far expressed relative to this
case have not adequately and accurately taken into consideration these paramount
State interests. Such theories, if adopted by the Court, will affect not only the
present adminigtration but future administrations as well. They have serious
implications on the very workability of our sysem of government. It is no
exaggeration to say that our decision today will critically determine the capacity or
ability of the government to fulfill its core mandate to promote the generd wefare
of our people.

This case must be decided beyond the prevailing climate of public distrust
on the expenditure of huge public funds generated by the PDAF scandd. It must
be decided based on the Condtitution, not public opinion. It must be decided based
on reason, not fear or passon. It mug, ultimately, be decided based on faith in the
moral strength, courage and resolve of our people and nation.

| first discussthe relevant congtitutiona provisons and principlesas well as
the statutes implementing them before assessing the congtitutiona and statutory
vaidity of the DAP.

Nature, scope and rationale of Article
VI, Section 25(5) of the Contitution

Article VI, Section 25(5) of the Condtitution provides:

No law shdl be passed authorizing any transfer of gppropriations, however, the
Presdent, the Presdent of the Senate, the Spesker of the House of
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Representatives, the Chief Justice of the Supreme Court, and the Condtitutiona
Commissions may, by law, be authorized to augment any item in the generd
appropriationslaw for their respective offices from savingsin other items of their

respective appropriations.

The subject condtitutional provision prohibits the transfer of gppropriations.
Congress cannot pass a law authorizing such transfer. However, it is alowed to
enact a law to authorize the heads of offices to transfer savings from one item to
another provided that the items fal within the appropriations of the same office:
the President reative to the Executive Depatment, the Senate President with
respect to the Senate, the Speaker rdative to the House of Representatives, the
Chief Judtice with respect to the Judicid Depatment, and the heads of the
condtitutiona bodies relative to their respective offices. The purpose of the subject
congtitutiona provision is to afford consderable flexibility to the heads of offices
in the use of public funds and resources.? For a trandfer of savings to be vdid
under Article VI, Section 25(5), four (4) requisites must concur: (1) there must be
a law authorizing the heads of offices to transfer savings for augmentation
purposes, (2) there must be savings from an iten/s in the gppropriations of the
office, (3) there must be an item requiring augmentation in the agppropriations of
the office, and (4) the transfer of savings should be from one item to another of the
appropriations within the same office.

While the members of the Congtitutiona Commission did not extensively
discuss or debate the sdient points of the subject conditutiona provison, the
ddiberations do reved its raionae which is crucid to the just digpostion of this
case:

MR. NOLLEDO. | have two more questions, Madam President, if the
gponsor does not mind. Thefirst question refersto Section 22, subsection 5, page
12 of the committee report about the provison that “No law shal be passed
authorizing any transfer of appropriations” This provison was st forth in the
1973 Condtitution, inspired by the illegd fund transfer of £26.2 million that
Senator Padilla was talking about yesterday which was made by Presdent
Marcos in order to benefit the Members of the Lower House o that his pet bills
would find smooth sailing. | am concerned about the discretionary funds being
given to the Presdent every year under the budget. Do we have any provison
etting forth some guiddines for the President in using these discretionary funds?
| understand Mr. Marcos abused this authority. He would transfer a fund from
oneitem to another in the guise of using it to suppressinsurgency. What doesthe
sponsor say about this?

MR. DAVIDE. If Mr. Marcos was able to do that, it was precisely
because of the genera gppropriations measure alowing the Presdent to transfer

2 SeeDemetriav. Alba, 232 Phil. 222, 229 (1987).
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funds. And even under P.D. No. 1177 where the President was aso given that
authority, technicaly spesking, the provison of the proposed draft would
necessaxrily prevent that. Mr. Marcos was able to do it because of the decrees
which he promulgated, but the Committee would welcome any proposd at the
proper time to totaly prevent abuse in the disbursements of discretionary funds
of the President.>

In another ven, the ddiberations of the Congtitutiona Commisson clarified the
extent of this power to augment:

MR. SARMIENTO. | have onelast question. Section 25, paragraph (5)
authorizes the Chief Judtice of the Supreme Court, the Speaker of the House of
Representatives, the President, the President of the Senate to augment any itemin
the Generd AppropriationsLaw. Do we havealimit in termsof percentage asto
how much they should augment any item in the Generd Appropriations Law?

MR. AZCUNA. Thelimit isnot in percentage but “from savings.” Soit
isonly to the extent of their savings*

Two observations may be made on the above.

Fird, the principd motivation for the inclusion of the subject provison in
the Conditution was to prevent the Presdent from consolidating power by
transferring appropriations to the other branches of government and constitutiona
bodies in exchange for undue or unwarranted favors from the latter. Thus, the
subject provison is an integral component of the system of checks and balances
under our plan of government. It should be noted though, based on the broad
language of the subject provision, that the check is not only on the President, even
though the bulk of the budget is necessarily appropriated to the Executive
Department, because the other branches and congtitutiona bodies can very well
commit the afore-described transgression dthough to amuch lesser degree.

Second, the ddiberations of the Congtitutional Commission on the limits of
the power to augment portray the consderable latitude or leeway given the heads
of offices in exercising the power to augment. The framers saw it fit not to set a
limit based on percentage but on the amount of savings of a particular office, thus,
affording heads of offices sufficient flexibility in exercisng their power to
augment.

I RECORD, CONSTITUTIONAL COMMISSION 88 (July 22, 1986).
4 11 RECORD, CONSTITUTIONAL COMMISSION 111 (July 22, 1986).
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Equaly important, though not directly discussed in the ddiberations of the
Condtitutiona Commission, it is farly evident from the wording of the subject
provison that the power to augment is intended to prevent wastage or
underutilization of public funds. In particular, it prevents savings from remaining
idle when there are other important projects or programs within an office which
suffer from deficient appropriations upon their implementation or evauation.
Thus, by providing for the power to augment, the Constitution espouses a palicy
of effective and efficient use of public fundsto promote the common good.

In sum, the power to augment under Article VI, Section 25(5) of the
Condtitution serves two principa purposes. (1) negatively, as an integra
component of the system of checks and baances under our plan of government,
and (2) positively, asafisca management tool for the effective and efficient use of
public funds to promote the common good. For these reasons, as preliminarily
intimated, the just resolution of this case hinges on the badancing of two
paramount State interests. (1) the prevention of abuse or misuse of the power to
augment, and (2) the promotion of the generd wedfare through the power to
augmen.

| now proceed to discuss the statutes implementing Article VI, Section
25(5) of the Condtitution.

Authority to augment

Asearlier noted, Article VI, Section 25(5) of the Condtitution states that the
power to augment must be authorized “by law.” Thus, it has become standard
practice to include in the annua general appropriations act (GAA) a provison
granting the power to augment to the heads of offices. As pertinent to this case, the
2011, 2012 and 2013 GAASs provide, respectively—

Section 59. Use of Savings. The President of the Philippines, the Senate
President, the Spesker of the House of Representatives, the Chief Justice of the
Supreme Court, the Heads of Condtitutiond Commissions enjoying fisca
autonomy, and the Ombudsman are hereby authorized to augment any item in
this Act from savingsin other items of their respective appropriations®

Section 53. Use of Savings. The President of the Philippines, the Senate
President, the Spesker of the House of Representatives, the Chief Justice of the
Supreme Court, the Heads of Condtitutiond Commissions enjoying fisca

5 Generd Provisions, 2011 GAA.
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autonomy, and the Ombudsman are hereby authorized to augment any item in
this Act from savingsin other items of their respective gppropriations®

Section 52. Useof Savings. The President of the Philippines, the Senate
Presdent, the Spesker of the House of Representatives, the Chief Justice of the
Supreme Court, the Heads of Congdtitutiond Commissions enjoying fisca
autonomy, and the Ombudsman are hereby authorized to use savings in the
respective gppropriations to augment actud deficiencies incurred for the current
year in any item of their respective appropriations.”

| do not subscribe to the view that the above-quoted grant of authority to
augment under the 2011 and 2012 GAAS contravenes the subject congtitutional
provison. The reason given for this view isthat the subject provisionsin the 2011
and 2012 GAAs effectively alows the augmentation of any item in the GAA,
including those that do not belong to the items of the appropriations of the office
from which the savings were generated.

The subject GAAs are duly enacted laws which enjoy the presumption of
congtitutiondity. Thus, they are to be construed, if possible, to avoid adeclaration
of uncondtitutiondity. The rule of long standing is that, as between two possible
congtructions, one obviating a finding of uncongtitutionaity and the other leading
to such aresult, theformer isto be preferred.? In the case at bar, the 2011 and 2012
GAAs can be s0 reasonably interpreted by construing the phrase “of ther
respective gppropriations’ as qualifying the phrase “to augment any item in this
Act.” Under this congtruction, the authority to augment is, thus, limited to items
within the gppropriations of the office from which the savings were generated.
Hence, no congtitutiond infirmity obtains.

Definition of savings and augmentation

The Constitution does not define “savings’ and “augmentation” and, thus,
the power to define the nature and scope thereof resides in Congress under the
doctrine of necessary implication. To elaborate, the power of the purse or to make
gppropriationsis vested in Congress. In the exercise of the power to augment, the
definition of “savings’ and “augmentation” will necessarily impact the
gppropriations made by Congress because the power to augment effectively
dlows the transfer of a portion of or even the whole gppropriation made in one
item in the GAA to another item within the same office provided that the
definitions of “savings’ and “augmentation” are met. Thus, the integrity of the
power to make appropriations vested in Congress can only be preserved if the

6 Genera Provisions, 2012 GAA.
7 Genera Provisions, 2013 GAA.
8 Paredesv. Executive Secretary, 213 Phil. 5, 9 (1984).
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power to define “savings’ and “augmentation” isin Congress as well. Of course,
the power to define “savings’ and “augmentation” cannot be exercised in
contravention of the tenor of Article VI, Section 25(5) so as to effectively defest
the objectives of the aforesaid condtitutional provison. In the case at bar,
petitioners do not question the vdidity of the definitions of “savings’ and
“augmentation” relativeto the 2011, 2012 and 2013 GAAS.

The definition of “savings’ and “augmentation” is uniform for the 2011,
2012 and 2013 GAAS, to wit:

[S]avings refer to portions or balances of any programmed gppropriation in this
Act free from any obligation or encumbranceswhich are: (i) sill available after
the completion or final discontinuanceor abandonment of thework, activity
or purpose for which the appropriation is authorized; (ii) from
approprigtions balances arisng from unpaid compensation and related costs
pertaining to vacant postions and leaves of absence without pay; and (iii) from
appropriations balances redized from the implementation of measures resulting
in improved systems and efficiencies and thus enabled agencies to meet and
deliver the required or planned targets, programs and services gpproved in this
Act at alesser codt.

Augmentation implies the existence in this Act of a program, activity, or
project with an appropriation, which upon implementation or subsequent
evaluation of needed resour ces, is determined to be deficient. Inno caseshdl a
non-exisent program, activity, or project, be funded by augmentation from
savings or by the use of gppropriations otherwise authorized by this Act.®
(Emphasis supplied)

Pertinent to this caseisthe first type of “savings’ involving portions or balances of
any programmed appropriation in the GAA that is free from any obligation or
encumbrances and which are ill avalable after the completion or find
discontinuance or abandonment of the work, activity or purpose for which the
gppropriation is authorized. Thus, for “savings’ of this type to arise the following
requisites must be met:

1. The appropriaion’® must be aprogrammed** appropriation in the GAA;

2. The agppropriation must be free from any obligation or encumbrances,

9 SeeSections 60, 54 and 52 of the 2011, 2012 and 2013 GAAsS, respectively.

10 An gppropriation is “an authorization made by law or other legislative enactment, directing payment out of
government funds under specified conditions or for specified purposes.” [Administrative Code, Book V1,
Chapter 1, Section 2(1)].

I Ascontradistinguished from the Unprogrammed Fund in the GAA.
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3. The appropriation must ill be avalable after the completion or fina
discontinuance or abandonment of the work, activity or purpose for which
the gppropriation is authorized.

The portion or balance of the appropriation, when the above requisites are
met, thus, condtitutesthe firg type of “savings.”

On the other hand, for “augmentation” to be valid, in accordance with the
Article VI, Section 25(5) in relation to the relevant GAA provison thereon, the
following requisites must concur:

1. The program, activity, or project to be augmented by savings must be a
program, activity, or project inthe GAA;

2. The program, activity, or project to be augmented by savings must refer to
a program, activity, or project within or under the same office from which
the savings were generated;

3. Upon implementation or subsequent evauation of needed resources, the
gopropriation of the program, activity, or project to be augmented by
savings must be shown to be deficient.

Notably, the law permits augmentation even before the program, activity, or
project is implemented if, through subsequent evaluation of needed resources, the
appropriation for such program, activity, or project is determined to be deficient.

The power to finally discontinue or
abandon the work, activity or purpose
for which the appropriation is
authorized.

As pertinent to this case, the third requisite of the first type of “savings’ in
the GAA desarves further daboration. Note that the law contemplates, among
others, the fina discontinuance or abandonment of the work, activity or purpose
for which the appropriation is authorized. Implicit in this provison is the
recognition of the possbility that the work, activity or purpose may be findly
discontinued or abandoned. The law, however, does not state (1) who possesses
the power to findly discontinue or abandon the work, activity or purpose, (2) how
such power shdl be exercised, and (3) when or under what circumstances such
power shal or may be exercised.
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Under the doctrine of necessary implication, it is reasonable to presume that
the power to findly discontinue or abandon the work, activity or purposeis vested
in the person given the duty to implement the appropriation (i.e., the heads of
offices), like the President with respect to the budget of the Executive Department.

As to the manner it shall be exercised, the silence of the law, as presently
worded, alows the exercise of such power to be express or implied. Since there
appears to be no particular form or procedure to be followed in giving notice that
such power has been exercised, the Court must look into the particular
circumstances of a case which tend to show, whether expresdy or impliedly, that
the work, activity or purpose has been findly abandoned or discontinued in
determining whether the first type of “savings’ arosein agiven case.

This lack of form, procedure or notice requirement is, concededly, a weak
point of this law because (1) it crestes ambiguity when awork, activity or purpose
has been findly discontinued or abandoned, and (2) it prevents interested parties
from looking into the government’s judtification in finaly discontinuing or
abandoning awork, activity or purpose. Indubitably, it opens the doors to abuse of
the power to finally discontinue or abandon which may lead to the generation of
illegal “savings” Be that as it may, the Court cannot remedy the percelved
weakness of the law in thisregard for this properly belongs to Congressto remedy
or correct. The particular circumstances of a case mugt, thus, be looked into in
order to determine if, indeed, the power to finaly discontinue or abandon the
work, activity or purpose was vaidly effected.

Anent the conditions as to when or under what circumstances a work,
activity or purpose in the GAA may or shal be finaly discontinued or abandoned,
again, the law does not clearly spell out these conditions, which is, again, a weak
point of this law. The parties to this case have failed to identify such conditions
and the GAAs themselves, in ther other provisions, do not appear to specify these
conditions. Nonetheless, the power to findly discontinue or abandon the work,
activity or purpose recognized in the definition of “savings’ in the GAAS cannot
be exercised with unbridled discretion because it would congtitute an undue
delegation of legidative powers; it would alow the person possessing such power
to determine whether the appropriation will beimplemented or not. Again, the law
enjoys the presumption of congtitutiondity and it must, therefore, be construed, if
possible, in such away asto avoid adeclaration of nullity.

Consequently, considering that the GAA (1) isthe implementing legidation
of the condtitutional provisons on the enactment of the nationa budget under
Article VI, and (2) is governed by Book VI (“Nationd Government Budgeting”)
of the Administrative Code, there is no obstacle to locating the standards that will
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guide the exercise of the power to findly discontinue or abandon the work,
activity or purpose in the Condtitution and Administrative Code.!? As previoudy
discussed, the implicit public policy enunciated under the power to augment in
Article VI, Section 25(5) of the Condtitution is the effective and efficient use of
public funds for the promotion of the common good. The same policy is expresdy
aticulated in Book VI, Chapter 5 (“Budget Execution”), Section 3 of the
Adminigtrative Code;

SECTION 3.  Declaration of Policy. — It is hereby declared the policy
of the State to formulate and implement a National Budget thet is an instrument
of naiond development, reflective of nationa objectives, strategies and plans.
The budget shdl be supportive of and consstent with the socio-economic
development plan and shdl be oriented towards the achievement of explicit
objectives and expected reaults, to ensure that funds are utilized and
operations are conducted effectively, economically and efficiently. The
national budget shdl be formulated within the context of a regionaized
government sructure and of the totaity of revenues and other receipts,
expenditures and borrowings of dl levels of government and of government-
owned or controlled corporations. The budget shdl likewise be prepared within
the context of the nationd long-term plan and of a long-term budget program.
(Emphasis supplied)

Prescinding from the above, the power to findly discontinue or aandon
the work, activity or purpose, before savings may arise, should, thus, be
circumscribed by the standards of effectivity, efficiency and economy in the
utilization of public funds. For example, if awork, activity or purpose is found to
be tainted with anomalies, the head of office can order the find discontinuance of
the work, activity or purpose because public funds are being fraudulently
disspated contrary to the stlandard of effectivity in the utilization of public funds.

The power of the President to suspend or
otherwise stop further expenditure of
funds under Book VI, Chapter V, Section
38 of the Adminigtrative Code.

The power to finaly discontinue or abandon the work, activity or purpose
for which the appropriation is authorized in the GAA should be related to the
power of the President to suspend or otherwise stop further expenditure of funds,
relative to the gppropriations of the Executive Department, under Book VI,
Chapter V, Section 38 (hereinafter “ Section 38”) of the Adminigtrative Code:

2 See Santiago v. Comelec, 336 Phil. 848, 915 (1997), Puno J., Concurring and Dissenting.
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SECTION 38. Suspension of Expenditure of Appropriations. — Except
as otherwise provided in the Generd Appropriations Act and whenever in his
judgment the public interest so requires, the President, upon notice to the head of
office’® concerned, is authorized to suspend or otherwise stop further
expenditure of funds dlotted for any agency, or any other expenditure
authorized in the Genera Appropriations Act, except for persond services
appropriations used for permanent officials and employees. (Emphasis supplied)

Section 38 contemplates two different gtuations: (1) to suspend
expenditure, and (2) to otherwise stop further expenditure.

“Sugpend” means “to cause to stop temporarily; to set asde or make
temporarily inoperative; to defer to a later time on specified conditions”* “to
stop temporarily; to discontinue or to cause to be intermitted or interrupted.” t°

On the other hand, “stop” means “to cause to give up or change a course of
action; to keep from carrying out a proposed action”;*¢ “to bring or come to an
end." Y

While “suspending” aso connotes “stopping,” the former does not mean
that a course of action is to end completely since to suspend is to stop with an
expectation or purpose of resumption. On the other hand, “stop” when used as a
verb means “to bring or cometo an end.” Thus, “stopping” brings an activity to its
complete termination.

As agenerd rule, in construing words and phrases used in a datute and in
the absence of a contrary intention, they should be given their plain, ordinary and
common usage meaning. They should be understood in their natura, ordinary,
commonly-accepted and most obvious sgnification because words are presumed
to have been used by the legidature in their ordinary and common use and

acceptation. 8

That the two phrases are found in the same sentence further bears out the
logical conclusion that they do not refer to the same thing. Otherwise, one of the

13 The term “head of office’ here refers to an officer under the Executive Department who functions like a
Cabinet Secretary with respect to his or her office. This should not be confused with “heads of office”
which, for convenience, | used in this Opinion to refer to the President, the President of the Senate, the
Speaker of the House of Representatives, the Chief Jugtice of the Supreme Court, and the heads of the
condtitutional bodies.

14 http://mww.merriam-webster.comv/dictionary/suspend last visited May 16, 2014.

15 Samaliov. Court of Appeals, 494 Phil. 456, 467 (2005).

16 http://www.merriam-webster.comv/dictionary/stop?show=08& t=1400223671 last visited May 16, 2014.

7 http://mww.thefreedictionary.com/stop last visited May 16, 2014.

18 SpousesAlcazar v. Arante, G.R. No. 177042, December 10, 2012, 687 SCRA 507, 518-519.
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said phrases would be rendered meaningless and a mere surplusage or redundant.
This could not have been the intention of the legidature.'®

Hence, as used in the first phrase in Section 38, “to suspend” expenditure
means to temporarily stop the same with the intention to resume once the reason
for the sugpension isresolved or the conditions for the resumption are met. On the
other hand, “to otherwise stop further expenditure,” as used in the second phrasein
Section 38, means to stop expenditure without any intention of resuming, or
samply stated, to terminate it completey, finally, permanently or definitively.

Consequently, if the President orders the stoppage of further expenditure of
funds, pursuant to the second phrasein Section 38, the work, activity or purposeis
completdy, finally, permanently or definitively put to an end or terminated
because there is no intention to resume and thus, no further work or activity can be
done without the needed funds. The net effect is that the work, activity or purpose
is finally discontinued or abandoned. In other words, through the power to
permanently stop expenditure, pursuant to the second phrase of Section 38, the
President is effectively given the power to findly discontinue or abandon awork,
activity or purpose under a broader®® gandard of “public interest.” When the
President exercises this power thudy, the fird type of “savings’ in the GAA, as
previoudy discussed, is necessarily generated.

Moreover, Section 38 states in broad and categorica terms that the power
of the President to suspend (i.e., temporary sioppage) or to otherwise stop further
expenditure (i.e., permanent stoppage) refers to “funds allotted for any agency, or
any other expenditure authorized in the Generd Appropriations Act, x x x.”2
Book VI, Chapter 5, Section 2(2) of the Adminidrative Code defines “alotment”
asfollows:

SECTION 2. Définition of Terms. — When used in this Book:
XX X X
(2) “Allotment” refers to an authorization issued by the Department of

Budget to an agency, which allowsit to incur obligations for specified amounts
contained in alegidative appropriation. (Emphasis supplied)

¥ In addition, the use of the qualifier “otherwise” vis-avis the word “stop” in the second phrase, i.e, “to
otherwise stop further expenditure,” provides grester reason to conclude that the second phrase, when read
inrelationto thefirst phrase, does not refer to suspension of expenditure.

20 Ascompared to the narrower standards of effectivity, efficiency and economy previoudly discussed.

2l Emphasis supplied.
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When read in relation to the above definition of “dlotment,” the phrase “funds
dlotted” in Section 38, therefore, refers to both unobligated and obligated
dlotments for, precisely, an unobligated allotment refers to an authorization to
incur obligations issued by the Department of Budget and Management (DBM).
The law says “to suspend or otherwise stop further expenditure of funds alotted
for any agency” without qualification, and not ““to suspend or otherwise stop
further expenditure of obligated alotments for any agency.” The power of the
President to suspend or to permanently stop expenditure in Section 38 is, thus,
broad enough to cover both unobligated and obligated allotments.

A contrary interpretation will lead to absurdity. This would mean that the
President can only permanently stop an expenditure via Section 38 if it involves an
obligated dlotment. But, in a case where anomalies have been uncovered or where
the accomplishment of the project has become impaossble, and the dlotment for
the project is partly unobligated and partly obligated (as is the usud practice of
releasing the funds in tranches for long-term projects), the logical course of action
would be to stop the expenditure reative to both unobligated and obligated
alotmentsin order to protect public interest. Thus, the unobligated alotment may
be withdrawvn while the obligated allotment may be de-obligated. But, if the
President can only permanently stop an expenditure via Section 38 if it involves an
obligated alotment, then in this scenario, the Presdent would have to first obligate
the unobligated alotment (e.g., conduct public biddings) and then order the now
obligated dlotments to be de-obligated in view of the anomadlies that attended the
project or the impossbility of its accomplishment. The law could not have
intended such an absurdity.

Moreover, there is, again, nothing in Section 38 that requires that the
project has dready begun before the President may permanently order the
stoppage of expenditure. To illudtrate, if reliable information reaches the President
that anomalies will attend the execution of an item in the GAA or that the project
is no longer feasble, then it makes no sense to prevent the President from
permanently stopping the expenditure, by withdrawing the unobligated alotments,
precisely to prevent the commencement of the project. The government need not
walt for it to suffer actua injury before it takes action to protect public interest nor
should it waste public funds in pursuing a project that has become impossible to
accomplish. In both instances, Section 38 empowers the President to withdraw the
unobligated dlotments and thereby permanently stop expenditure thereon in
furtherance of public interest.

To recapitulate, that the project has dready been started or the dlotted
funds has dready been obligated is not a pre-condition for the President to be able
to order the permanent stoppage of expenditure, through the withdrawa of the
unobligated alotment, pursuant to the second phrase of Section 38. Under Section



G.R. Nos. 209135-36, 209155, 209164, 209260, 209287, 209442, 209517 and 209569
Concurring and Dissenting
Page - 15 -

38, the Presdent can order the permanent stoppage of expenditure relative to both
an unobligated and obligated alotment, if public interest s0 requires. Once the
Presdent orders the permanent stoppage of expenditure, the logica and
necessary consequence is that the project is finally discontinued and abandoned.
Hence, savings is generated under the GAA provision on final discontinuance and
abandonment of the work, activity or purpose to the extent of the unused portion
or balance of the appropriation.

|, therefore, do not subscribe to the view that: (1) Section 38 only refersto
the suspension of expenditures, (2) Section 38 does not authorize the withdrawal
of unobligated dlotments, (3) Section 38 only refers to obligated adlotments, and
(4) Section 38 only refersto aproject that has already begun.

Was the withdrawal of the unobligated
allotments from dow-moving projects,
under Section 5 of NBC 541, equivalent
to the final discontinuance or
abandonment of these dow-moving
projects which gave rise to “savings’
under the GAA?

This brings us to the first pivota issue in this case: was the withdrawal of
the unobligated alotments, under Section 5 of Nationa Budget Circular No. 541
(NBC 541), equivdent to the final discontinuance or abandonment of the covered
dow-moving projectswhich gaveriseto “savings’ under the GAA?

As previoudy discussed, the GAA is dlent as to the manner or prescribed
form when awork, activity or purposeis deemed to have been finally discontinued
or abandoned for purposes of determining whether “savings’ vaidly arose. Thus,
the exercise of such power may be express or implied.

In the case at bar, NBC 541 does not categoricaly state that the withdrawa
of the unobligated alotments from dow-moving projects will result to the find
discontinuance or abandonment of the work, activity or purpose. However,
because executive actions enjoy presumptive vdidity, NBC 541 should be
interpreted in away that, if possble, will avoid adeclaration of nullity. The Court
may reasonably conceive any set of facts which may sustain its validity.?

2 Manila Memorial Park, Inc. v. Secretary of Social Welfare and Development, G.R. No. 175356, December
3, 2013.
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Here, | find that the mechanism adopted under NBC 541 may be viewed
wholigticaly in order to partially uphold its constitutiondity or vaidity.

The rdevant provisons of NBC 541 date:

54 All rdleased dlotments in FY 2011 charged against R.A. No. 10147 which
remained unobligated as of June 30, 2012 shall be immediately consdered
for withdrawal. Thispolicy isbased on thefollowing consderations:

541 The depatments/agencies gpproved priority programs and projects
are assumed to be implementation-ready and doable during the given
fiscd year; and

54.2 The practice of having substantia carryover appropriations may
imply that the agency has a dower-than-programmed
implementation capacity or [that the] agency tends to implement
projects within atwo-year timeframe.

55 Conggent with the Presdent’ sdirective, the DBM shdl, based on evauation
of the reports cited above and results of consultaions with the
departments/agencies, withdraw the unobligated alotments as of June 30,
2012 through issuance of negative Specid Allotment Reease Orders
(SAROs).

XXX X
5.7 Thewithdrawn dlotments may be:

571 Ressuedfortheoriginal programsand projects of the agencies’OUs
concerned, from which the dlotments were withdrawn;

572 Redigned to cover additiona funding for other existing programs
and projects of the agency/OU; or

573 Usad to augment existing programs and projects of any agency and
to fund priority programs and projects not consdered in the 2012
budget but expected to be started or implemented during the current
year. (Emphasisintheorigina)

When NBC 541 dates that the released but unobligated alotments of
projects as of June 30, 2012 shall be immediately consdered for withdrawd, this
may be reasonably taken to mean that the Executive Department has made an
initial determination that a project is dow-moving. Upon evaluation of the reports
and consultation with the concerned departments/agencies by the DBM, as per
Section 5.5 of NBC 541 quoted above, the withdrawn unobligated alotments
may, anong others, thereafter be reissued to the same project as per Section 5.7.1.
As aresult, when the withdrawn alotments are reissued or ploughed back to the
same project, this may be reasonably interpreted to mean that the Executive
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Department has made a final determination that the project is not dow-moving
and, thus, should not be discontinued in order to spur economic growth.

Because of the broad language of Section 5.7 of NBC 541, the amount of
withdrawn alotments that may be reissued or ploughed back to the same project
may be: (1) zero, (2) the same amount as the unobligated alotment previoudy
withdrawn in that project, (3) more than the amount of the unobligated allotment
previoudy withdrawn in that project, and (4) less than the amount of the
unobligated allotment previoudy withdrawn in that project.

In scenario (1), where no withdrawn unobligated alotments are reissued or
ploughed back to the project, this may be construed as an implied exercise of the
power to finaly discontinue or abandon a work, activity or purpose because the
withdrawa had the effect of permanently preventing the completion thereof.
Resultantly, there arose “savings’ from the discontinuance or abandonment of
these dow-moving projects to the extent of the withdrawn unobligated alotments
therefrom. Thus, the withdrawn unobligated alotments from these dow-moving
projects, as afore-described, may be vdidly trested as “savings’ under the
pertinent provisons of the GAA.

In scenario (2), where the same amount as the unobligated alotment
previoudy withdrawn from the project is reissued or ploughed back to the same
project, no congdtitutiona or statutory breach is apparent because the project is
merely continued with its original alotment intact.

In scenario (3), two possble cases may arise. If the withdrawn alotments
were merdly transferred to another project within the same item or another item
within the Executive Department, without exceeding the appropriation set by
Congress for that item, then no congtitutiona or statutory breach occurs because
the funds are merely redigned. However, if the withdravn alotments were
transferred to another project within the same item or in another item within the
Executive Department, the result of which is to exceed the gppropriation set by
Congress for that item, then an augmentation effectively occurs. Thus, its vaidity
would depend on whether the augmentation complied with the congtitutional and
datutory requisites on “savings’ and “augmentation,” as previoudy discussed.
Here, absent actua proof showing non-compliance with such requisites, it would
be premature to make such adeclaration.

In scenario (4), a conditutiona and Statutory breach would be present. If
the withdrawn unobligated allotment for a particular project is partially reissued or
ploughed back to the same project, then the project is not actualy findly
discontinued or abandoned. And if the project is not actudly finaly discontinued
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or abandoned, then no “savings’ can vaidly be generated pursuant to the GAA
definition of “savings.” However, in scenario (4), the project now suffers from a
reduction of its origind alotment which, under NBC 541, is treated and used as
“savings.” This cannot be vdidly done for it would contravene the definition of
“savings’ under the GAA and, thus, circumvent the congtitutiona power of
gppropriation vested in Congress. As a result, in scenario (4), any use of the
portion of the withdrawn unobligated alotment, not reissued or ploughed back to
the same project, as “savings’ to augment other items in the gppropriations of the
Executive Department would be uncondtitutiona and illegdl.

Hence, | find that Sections 5.4, 5.5 and 5.7 of NBC 541 are unconstitutiond
insofar as they (1) allowed the withdrawal of unobligated dlotments from dow-
moving projects, which were not finaly discontinued or abandoned, and (2)
authorized the use of such withdrawn unobligated dlotments as “savings.” In
other words, these sections are void insofar as they permit scenario (4) to take
place.

It should be noted, however, that whether there were actual instances when
scenario (4) occurred involve factual meatters not properly litigated in this case.
Thus, | reserve judgment on the condtitutiondity of the actua implementation of
NBC 541 should a proper case be filed. The limited finding, for now, is that the
wording of Sections 5.4, 55 and 5.7 of NBC 541 is partidly unconstitutional
insofar as it permits. (1) the withdrawa of unobligated alotments from dow-
moving projects, which were not finaly discontinued or abandoned, and (2)
authorizes the use of such withdrawn unobligated alotments as*“ savings.”

Did the Presdent validly order the final
discontinuance or abandonment of the
subject dow-moving projects pursuant to
his power to pemanently stop
expenditure under Section 38 of the
Adminigrative Code?

When the President ordered the withdrawal of the unobligated alotments of
dow-moving projects, under Section 5 of NBC 541, pursuant to his power to
permanently stop expenditure under the second phrase of Section 38 of the
Adminigrative Code, he made a categoricad determination that the continued
expenditure on such dow-moving projectsisinimica to public interest.

This brings us to the second pivota issue in this case: did the President
vaidly order the find discontinuance or abandonment of the subject dow-moving
projects pursuant to his power to permanently stop expenditure under Section 38
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of the Adminigrative Code? Or, more to the point, did he comply with the “public
interest” standard in Section 38 when he ordered the permanent stoppage of
expenditure on the subject dow-moving projects?

| answer in the affirmative.

The chdlenged act enjoys the presumption of congtitutiondity. The burden
of proof rests on petitioners to show that the permanent stoppage of expenditure
on dow-moving projects does not meet the “public interest” standard under
Section 38.

Petitioners falled to cary this burden. They did not clearly and
convincingly show that the DAP was a mere subterfuge by the government to
frustrate the legidative will as expressed in the GAA; or that the findly
discontinued dow-moving projects were not actualy dow-moving and that the
discontinuance thereof was motivated by malice or ill-will; or that no actual and
legitimate public interest was served by the DAP, or some other proof clearly
showing that the requistes for the exercise of the power to stop expenditure in
Section 38 were not complied with or the exercise of the power under Section 38
was done with grave abuse of discretion.

It isundisputed that, at the time the DAP was put in place, our nation was
facing serious economic woes due to condderable government under spending.
The President, thus, sought to speed up government spending through the DAP
by, among others, permanently discontinuing dow-moving projects and
trandferring the savings generated therefrom to fast-moving, high impact priority
projects. It is, again, undisputed that the DAP achieved its purpose and
sgnificantly contributed to economic growth. Thus, on its face, and absent clear
and convincing proof that the DAP did not serve public interest or was pursued
with grave abuse of discretion, the Court must sustain the vdidity of the
Presdent’ sactions.

It should aso be noted that, as manifested by the Solicitor General and not
disputed by petitioners, the DAP has been discontinued in the last quarter of
2013, dfter the causes of the low level of spending or under spending of the
government, specificaly, the systemic problems in the implementation of projects
by the concerned government agencies were presumably addressed. It, thus,
gppears that the DAP was indtituted to meet an economic exigency which, after
being fully addressed, resulted in the discontinuance thereof. This is significant

2 Memorandum for the Solicitor General, p. 30.
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because it demondtrates that the DAP was a temporary measure. It negates the
exisgence of an unjustifidble permanent or continuing pattern or policy of
discontinuing dow-moving projects in order to pursue fast-moving projects under
the GAA which, if left unabated, would effectively defeat the legidative will as
expressed inthe GAA. At the very least, the move by the Executive Department to
solve the systemic problems in the implementation of its projects shows good faith
in seeking to abide by the appropriations set by Congress in the GAA. This
provides added reason to uphold the determination by the President that public
interest temporarily necessitated the implementation of the DAP.

Thisis not to say, however, that the alleged abuse or misuse of the DAP
funds should be condoned by the Court. If indeed such anomalies attended the
implementation of the DAP, then the proper recourse is to prosecute the offenders
with the full force of the law. However, the present case involves only the
congtitutiona and Statutory vaidity of the DAP, specificaly, NBC 541 which was
partly used to generate the savings utilized under the DAP. Insofar as this limited
Issue is concerned, the Court must stay within the clear meaning and import of
Section 38 which dlows the Presdent to permanently stop expenditures, when
public interest so requires.

Concededly, the “public interest” standard is broad enough to include cases
when anomalies have been uncovered in the implementation of a project or when
the accomplishment of a project has become impossible. However, there may be
other cases, not now foreseeable, which may fal within the ambit of this standard,
as is the case here where the exigencies of spurring economic growth prompted
the Executive Department to findly discontinue dow-moving projects. Verily, in
al instances that the power to suspend or to permanently stop expenditure under
Section 38 is exercised by the Presdent, the “ public interest” standard must be
met and, any challenge thereto, will have to be decided on a case-to-case bagis,
as was done here. As previoudy noted, petitioners have faled to prove that the
fina discontinuance of dow-moving projects and the transfer of savings generated
therefrom to high-impact, fast-moving projects in order to spur economic growth
did not serve public interest or was done with grave abuse of discretion. On the
contrary, it is not disputed that the DAP sgnificantly contributed to economic
growth and achieved its purpose during the limited timeit was put in place.

Hence, | find that the President vaidly exercised his power to permanently
stop expenditure under Section 38 in relation to NBC 541, absent sufficient proof
to the contrary.

The power to permanently stop further
expenditure under Section 38 and,
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hence, finally discontinue or abandon a
work, activity or purpose vis-a-vis the
two-year availability for release of
appropriations under the GAA.

| do not subscribe to the view that the provisons®® in the GAASs giving the
appropriations on Maintenance and Other Operating Expenses (MOOE) and
Capitd Outlays (CO) a life-span of two years prohibit the President from
withdrawing the unobligated allotments covering such items.

The availability for release of the appropriations for the MOOE and CO for
a period of two years Smply means that the work or activity may be pursued
within the aforesaid period. It does not follow that the aforesaid provision prevents
the Presdent from findly discontinuing or abandoning such work, activity or
purpose, through the exercise of the power to permanently stop further
expenditure, if public interest o requires, under the second phrase of Section 38 of
the Adminigtrative Code.

It should be emphasized that Section 38 requires that the power of the
Presdent to suspend or to permanently stop expenditure must be expresdy
abrogated by a specific provison in the GAA in order to prevent the President
from stopping a specific expenditure;

SECTION 38. Suspension of Expenditure of Appropriations. — Except
as otherwise provided in the General Appropriations Act and whenever in
his judgment the public interest so requires, the President, upon notice to the head
of office concerned, is authorized to suspend or otherwise stop further
expenditure of funds dlotted for any agency, or any other expenditure authorized
in the Generd Appropriations Act, except for persona services gppropriations
used for permanent officials and employees. (Emphasis supplied)

2 Section 65 (Generd Provisions), 2011 GAA:

Section 65.  Avallability of Approprigtions.  Appropriations for MOOE and capitd
outlays authorized in this Act shdl be available for release and obligation for the purpose specified,
and under the same specid provisions applicable thereto, for a period extending to one fiscd year
after the end of the year in which such items were appropriated: PROVIDED, That gppropriations
for MOOE and capitd outlays under RA. No. 9970 shdl be made available up to the end of FY
2011: PROVIDED, FURTHER, That areport on these releases and obligations shdl be submitted
to the Senate Committee on Finance and the House Committee on Appropriaions.

Section 65 (Generd Provisons), 2012 GAA:

Section 65.  Availability of Appropriations.  Approprigtions for MOOE and capitd
outlays authorized in this Act shdl be available for release and obligation for the purpose pecified,
and under the same specia provisions applicable thereto, for a period extending to one fiscd year
after the end of the year in which such items were gppropriated: PROVIDED, That a report on
these releases and obligations shdl be submitted to the Senate Committee on Finance and the
House Committee on Appropriations, either in printed form or by way of dectronic document.
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Thisis the clear import and meaning of the phrase “except as otherwise provided
in the General Appropriations Act.” Plainly, there is nothing in the afore-quoted
GAA provision on the availability for release of the appropriations for the MOOE
and CO for a period of two years which expresdy provides that the President
cannot exercise the power to suspend or to permanently stop expenditure under
Section 38 relative to such items.

That the funds should be made available for two years does not mean that
the expenditure cannot be permanently stopped prior to the lgpse of this period, if
public interest so requires. For if this was the intention, the legidature should have
S0 stated in more clear and categoricd terms given the proviso (i.e., “except as
otherwise provided in the Generd Appropriations Act’) in Section 38 which
requires that the power to suspend or to permanently stop expenditure must be
expresdy abrogated by a provision in the GAA. In other words, we cannot imply
from the wording of the GAA provison, on the avalability for release of
appropriations for the MOOE and CO for a period of two years, that the power of
the President under Section 38 to suspend or to permanently stop expenditure is
gpecificaly withheld. A more express and clear provison must so provide. The
legidature must be presumed to know the wording of the proviso in Section 38
which requires an express abrogation of such power.

It should aso be noted that the power to suspend or to permanently stop
expenditure under Section 38 is not qudified by any timeframe for good reason.
Fraud or other exceptiona circumstances or exigencies are no respecters of time;
they can happen in the early period of the implementation of the GAA which may
justify the exercise of the Presdent’s power to suspend or to permanently stop
expenditure under Section 38. Asaresult, such power can be exercised at any time
even afew days, weeks or months from the enactment of the GAA, when public
interest 0 requires. Otherwise, this means that the release of the funds and the
implementation of the MOOE and CO must continue until the lapse of the two-
year period even if, for example, prior thereto, grave anomalies have dready been
uncovered relative to the execution of these items or their execution have become
impossible.

An illugration may better highlight the point. Suppose Congress
gppropriates funds to build a bridge between idand A and idand B in the
Philippine archipeago. A few days before the start of the project, when no portion
of the dlotment has yet to be obligated, the water level rises due to globa
warming. As aresult, idands A and B are completely submerged. If the two-year
period is not quaified by Section 38, then the Presdent cannot order the
permanent stoppage of the expenditure, through the withdrawal of the unobligated
dlotment reative to this project, until after the lapse of the two-year period.
Rather, the Presdent must continue to make available and authorize the release of
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the funds for this project despite the impossibility of its accomplishment. Again,
the law could not have intended such an absurdity.

In sum, the GAA provision on the avallability for release and obligation of
the appropriations rdative to the MOOE and CO for a period of two yearsisnot a
ground to declare the DAP invdid because the power of the Presdent to
permanently stop expenditure under Section 38 is not expresdy abrogated by this
provison. Hence, the President’s order to withdraw the unobligated alotments of
dow-moving projects, pursuant to NBC 541 in conjunction with Section 38, did
not violate the aforesaid GAA provision consdering that, as previoudy discussed,
the power to permanently stop expenditure was validly exercised in furtherance of
public interest, absent sufficient proof to the contrary.

The power to permanently sop
expenditure under Section 38 and the
prohibition on impoundment under
Sections 64 and 65 of the GAA

To my mind, the crucid issue in this case is the rdationship between the
power to permanently stop expenditure under the second phrase of Section 38 of
the Adminigtrative Code vis-&vis the prohibition on impoundment under Sections
64 (hereinafter “ Section 64”) and 65 of the 2012 GAA.

For convenience, | reproduce Section 38 below:

SECTION 38. Suspenson of Expenditure of Appropriations. —
Except as otherwise provided in the General Appropriations Act and
whenever in his judgment the public interest so requires, the President, upon
notice to the head of office concerned, is authorized to suspend or otherwise stop
further expenditure of funds dlotted for any agency, or any other expenditure
authorized in the General Appropriations Act, except for persond services
appropriations used for permanent officias and employees. (Emphasis supplied)

While Sections 64 and 65 of the 2012 GAA provide:

Section 64. Prohibition Againgt Impoundment of Appropriations. No
appropriations authorized under this Act shall be impounded through
retention or deduction unless in accordance with the rules and regulations to be
issued by the DBM: PROVIDED, Tha al the funds gppropriated for the
purposes, programs, projects, and activities authorized under this Act, except
those covered under the Unprogrammed Fund, shall be released pursuant to
Section 33(3), Chapter 5, Book VI of E.O. No. 292.
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Section 65. Unmanagesble Nationd Budget Deficit. Retention or
deduction of gppropriations authorized in this Act shdl be effected only in cases
where there is an unmanageable National Government budget deficit. X x X
(Emphasis supplied)

In American legd literature, impoundment has been defined “as action, or
inaction, by the Presdent or other offices of U.S. Government, that precludes the
obligation or expenditure of budget authority by Congress”? In Philippine
Condtitution Association v. Enriquez?® we had occasion to expound on this
subject:

Thisisthefirg case before this Court where the power of the Presdent to
impound is put in issue. Impoundment refers to a refusa by the President, for
whatever reason, to spend funds made available by Congress. It is the fallure to
spend or obligate budget authority of any type (Notes: Impoundment of Funds,
86 Harvard Law Review 1505 [1973)).

Those who deny to the President the power to impound argue that once
Congress has set asde the fund for a specific purpose in an gppropriations act, it
becomes mandatory on the part of the President to implement the project and to
spend the money appropriated therefor. The Presdent has no discretion on the
meatter, for the Condtitution imposes on him the duty to fathfully execute the
laws.

In refusing or deferring the implementation of an appropriation item, the
Presdent in effect exercises a veto power that is not expresdy granted by the
Condtitution. As a maiter of fact, the Congtitution does not say anything about
impounding. The source of the Executive authority must be found € sewhere.

Proponents of impoundment have invoked at least three principa sources
of the authority of the President. Foremost is the authority to impound given to
him either expresdy or impliedly by Congress. Second is the executive power
drawn from the Presdent’s role as Commander-in-Chief. Third is the Faithful
Execution Clause which ironicdly isthe same [provison] invoked by petitioners
herein.

The proponents inss that a faithful execution of the laws requires that
the Presdent desst from implementing the law if doing so would prgudice
public interest. An example given is when through efficient and prudent
management of a project, substantial savings are made. In such acasg, it is sheer
folly to expect the Presdent to spend the entire amount budgeted in the law
(Notes Presdentid Impoundment Condtitutional Theories and Pdliticd
Redlities, 61 Georgetown Law Journa 1295 [1973]; Notes Protecting the Fisc:
Executive Impoundment and Congressond Power, 82 Yde Law Journa 1686
[1973)).

% Black sLaw Dictionary, 6™ Edition (1990), p. 756.
% G.R. No. 113105, August 19, 1994, 235 SCRA 506.
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We do not find anything in the language used in the chalenged Specid
Provison that would imply that Congress intended to deny to the Presdent the
right to defer or reduce the spending, much less to deactivate 11,000 CAFGU
members dl at once in 1994. But even if such is the intention, the gppropriation
law is not the proper vehicle for such purpose. Such intention must be embodied
and manifested in another law congdering that it aorades the powers of the
Commander-in-Chief and there are exigting laws on the cregtion of the CAFGU's
to be amended. Again we dtate: a provison in an gppropriaions act cannot be
used to reped or amend other laws, in this case, P.D. No. 1597 and RA. No.
6758.2

The problem may be propounded in this manner.

As earlier noted, under Section 38, the Presdent’s power to permanently
stop expenditure, if public interest so requires, is qudified by the phrase “[€]xcept
as otherwise provided in the Generd Appropriations Act.” Thus, if the GAA
expresdy provides that the power to permanently stop expenditure under Section
38 is withheld, the President is prohibited from exerciang such power. The
question then arises as to whether Section 64 fals within the ambit of the phrase
“[€]xcept as otherwise provided in the Generd Appropriations Act.”

The question is novel and not an easy one.

Section 64 indirectly defines “impoundment” as retention or deduction of
gppropriations. “Impoundment” in the GAA may, thus, be defined astherefusa or
falure to wholly (i.e., retention of appropriations) or partidly (i.e., deduction of
gopropriations) spend funds appropriated by Congress. But note the all-
encompassing tenor of Section 64 referring as it does to the prohibition on
impoundment of all appropriations under the GAA, specificdly, the
gppropriations to the three great branches of government and the constitutiona
bodies.

It may be observed that the term “impoundment” is broad enough to
include the power of the President to permanently stop expenditure, relaive to the
gppropriations of the Executive Department, if public interest so requires, under
Section 38. The reason is that the permanent stoppage of expenditure under
Section 38 effectively resultsin the retention or deduction of appropriations, as the
case may be. Thus, a broad congtruction of the prohibition on impoundment will
lead to the conclusion that Section 64 has rendered Section 38 wholly inoperative.
If that be the case, there arises the more difficult question of whether the President
has an inherent power of impoundment and whether he can be deprived of such

27 |d. at 545-546.
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power by statutory command. In Philippine Congtitution Association, as afore-
guoted, adthough the issue of impoundment was not decisive therein, the Court had
occasion to outline the opposing views on this subject.

After much reflection, it ismy consdered view that, for the moment, as our
laws are sO worded, there is no imperative need to settle the question on whether
the President has an inherent power of impoundment and whether he can be
deprived of such power by statutory fiat for the following reasons.

Fird, it isa settled rule of statutory construction that implied repeds are not
favored. Note that Section 64, in prohibiting impoundment of appropriations,
made reference to Section 33(3) of the Administrative Code in its fina sentence.
The legidature must be presumed to have been aware of Section 38 in the
Adminidrative Code so much so that if the prohibition on impoundment in
Section 64 was intended to render Section 38 wholly inoperative, then the law
should have so stated in clearer terms. But it did not.

Second, because implied repeds are not favored, courts shal endeavor to
harmonize two apparently conflicting laws, if possible, so as not to render one
wholly inoperative.

In the case a bar, Sections 64 and 38 can be harmonized for two reasons.

Fird, the scope of Section 64 and Section 38 subgtantialy differs. Section
64 covers dl appropriations reative to the three great branches of government and
the congtitutional bodies while Section 38 refers only to the appropriations of the
Executive Department. In other words, Section 64 is broader in scope while
Section 38 has limited gpplicability. As a consequence, under Section 64, the
Presdent cannot impound the appropriations of the whole government
bureaucracy and must authorize the release of dl alotments therefor unless there
Is an unmanageable nationa government budget deficit as per Section 65. Once dl
dlotments have been rdeased, however, there arises the power of the President
under Section 38 to suspend or to permanently stop expenditure, if public interest
SO0 requires, relaive to the appropriations in the GAA of the Executive
Department.

And second, as afore-quoted, “impoundment” is defined in Philippine
Condtitution Association as the “refusa by the President, for whatever reason, to
spend funds made available by Congress.” 2 We must reasonably presume that the

% Emphasis supplied.
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legidature was aware of, and intended this meaning when it used such term in
Section 64. In contrast, Section 38 provides a clear sandard for the exercise of the
power of the Presdent to permanently stop expenditure to be vdid, that is, when
public interest o requires. It, thus, precludes the Presdent from exercisng such
power arbitrarily, capriciousy and whimscaly, or with grave abuse of discretion.
Hence, Section 38 may be read as an exception to Section 64.

The practical effects or results of the above construction may be re-stated

and summarized asfollows:

1. The Presdent is prohibited from impounding appropriations, through

retention or deduction, pursuant to Section 64 unless there is an
unmanageabl e national government budget deficit as defined in Section 65.
Consequently, the President must authorize the release orders of alotments
of al appropriations in the GAA rdative to the three great branches of
government and the congtitutiona bodies.?

. However, once the dlotments have been released, the President possesses

the power to suspend or to permanently stop expenditure, relative to the
appropriations of the Executive Department, if public interest so requires,
pursuant to Section 38 of the Adminigtrative Code.

. The power to suspend or to permanently stop expenditure, under Section

38, must comply with the public interest standard, that is, there must be a
aufficiently compelling public interest that would justify such suspension or
permanent stoppage of expenditure,

. Because the Presdent’s determination of the existence of public interest

justifying such suspension or permanent stoppage of expenditure enjoys the
presumption of condtitutiondity, the burden of proof is on the chdlenger to
show that the public interest standard has not been met. If brought before
the courts, compliance with the public interest standard will, thus, have to
be decided on acase-to-case basis.

29

This interpretation of Section 64, involving the mandatory release of al dlotments relative to the
appropriations of the other branches of government and constitutional bodies, is in consonance with the
condtitutional principles on separation of powers and fisca autonomy. Interestingly, these principles are
expressy recognized in the 2011 GAA but do not appear in the 2012 and 2013 GAAs. Section 69 of the
2011 GAA provides:

Sec. 69. Automatic and Regular Release of Appropriations. Notwithstanding any provision of law to

the contrary, the appropriations authorized in this Act for the Congress of the Philippines, the Judiciary,

the Civil Service Commission, the Commission on Audit, the Commission on Elections, the Office of

the Ombudsman and the Commission on Human Rights shal be automatically and regularly released.
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As a necessary conseguence of the above, the power to permanently stop
expenditure under Section 38 is not rendered inoperative by Section 64. Hence,
the actions taken by the President, pursuant to Section 38 in relation to NBC 541,
as previoudy discussed, ae vdid notwithsanding the prohibition on
impoundment under Section 64.

Section 38, insofar as it allows the
Presdent to permanently sop
expenditures, is a valid legidative grant
of the power of impoundment to the
Presdent.

As previoudy noted, Section 38, insofar as it alows the Presdent to
permanently stop expenditures, may be treated as an effective grant of the power
of impoundment by the legidature because the permanent stoppage of expenditure
effectively results in the retention or deduction of appropriations, as the case may
be. However, its naure and scope is limited in that: (1) it only covers the
gppropriations of the Executive Department, and (2) it is circumscribed by the
“public interest” standard, thus, precluding an unbridled exercise of such power.

Assuming arguendo that the Presdent has no inherent or implied power of
impoundment under the Constitution, Section 38 is vdid and condtitutiona
because it congtitutes an express legidative grant of the power of impoundment.
Indeed, in Kendall v. United States,*® the U.S. Supreme Court categorically ruled
that the President cannot countermand the act of Congress directing the payment
of clams owed to a private corporation. In so ruling, it found that the President has
no inherent or implied power to forbid the execution of laws. However, Kendall
did not involve a atutory grant of the power of impoundment. It is important to
note that while there is no inherent or implied power of impoundment granted to
the President in American congtitutiona law, there exist express legidative grants
of such power in the aforesaid jurisdiction.

A hdpful overview of the meaning of impoundment and its history in U.S.
jurisdiction is quoted below:
| mpoundment

An action taken by the president in which he or she proposes not to spend
all or part of a sum of money appropriated by Congress.

%0 37U.S. 524 (1838).
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The current rules and procedures for impoundment were created by the
Congressional Budget and Impoundment Control Act of 1974 (2 U.S.C.A.
8§ 601 et seq.), which was passed to reform the congressional budget
process and to resolve conflicts between Congress and President RICHARD
M. NIXON concerning the power of the Executive Branch to impound funds
appropriated by Congress. Past presidents, beginning with Thomas
Jefferson, had impounded funds at various times for various reasons,
without instigating any significant conflict between the executive and the
legidative branches. At times, such as when the original purpose for the
money no longer existed or when money could be saved through more
efficient operations, Congress simply acquiesced to the president's wishes.
At other times, Congress or the designated recipient of the impounded
funds challenged the president's action, and the parties negotiated until a
political settlement was reached.

Changes During the Nixon Administration

The history of accepting or resolving impoundments broke down during
the Nixon administration for severa reasons. First, President Nixon
impounded much greater sums than had previous presidents, proposing to
hold back between 17 and 20 percent of controllable expenditures between
1969 and 1972. Second, Nixon used impoundments to try to fight policy
initiatives that he disagreed with, attempting to terminate entire programs
by impounding their appropriations. Third, Nixon claimed that as
president, he had the constitutional right to impound funds appropriated by
Congress, thus threatening Congress's greatest political strength: its power
over the purse. Nixon claimed, "The Constitutional right of the President
of the United States to impound funds, and that is not to spend money,
when the spending of money would mean either increasing prices or
increasing taxes for all the people—that right is absolutely clear.”

In the face of Nixon's claim to impoundment authority and his refusal to
release appropriated funds, Congress in 1974 passed the Congressional
Budget and Impoundment Control Act, which reformed the
congressional budget process and established rules and procedures
for presidential impoundment. In general, the provisions of the act were
designed to curtail the power of the president in the budget process, which
had been steadily growing throughout the twentieth century.3! (Emphasis
supplied)

The conditions and procedure through which the Presdent may impound
goppropriations under the Impoundment Control Act in U.S. jurisdiction are
described asfollows:

§ 44 Impoundment Control Act

Congress enacted the Congressional Budget and Impoundment

8L http://legal-dictionary.thefreedictionary.com/impoundment last visited on June 5, 2014.
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Control Act of 1974. Under the Act, whenever the President determines
that all or part of any budget authority will not be required to carry out the
full objectives or scope of programs for which it is provided, or that such
budget authority should be rescinded for fiscal policy or other reasons, or
whenever al or part of budget authority provided for only one fiscal year
is to be reserved from obligation for such fiscal year, the President is
required to send a special message to both houses of Congress, and any
amount of budget authority proposed to be rescinded or that is to be
reserved will be made available for obligation unless, within 45 days, the
Congress has completed action on arescission bill rescinding al or part of
the amount proposed to be rescinded or that is to be reserved. Funds made
available for obligation under such procedure may not be proposed for
rescission again. The contents of the special message are set forth in the
Statute.

The Impoundment Control Act of 1974 further provides that the
President, the Director of the Office or Management and Budget, the head
of any department or agency of the Government, or any officer or
employee of the United States may propose a deferral of any budget
authority provided for a specific purpose or project by transmitting a
special message to Congress. Deferrals are permissible only to: (1)
provide for contingencies;, (2) achieve savings made possible by or
through changes in requirements or greater efficiency of operations; or (3)
as specifically provided by law. Moreover, the provisions on deferrals are
inapplicable to any budget authority proposed to be rescinded or that is to
be reserved as set forth in a special message.

If fund budget authority that is required to be made available for
obligation is not made available, the Comptroller Genera is authorized to
bring a civil action to require such budget authority to be made available
for obligation. However, no such action may be brought until the
expiration of 25 days of continuous session of Congress following the date
on which an explanatory statement by the Comptroller Genera of the
circumstances giving rise to the contemplated action has been filed with
Congress.®

As can be seen, it is wdl within the powers of Congress to grant to the
President the power of impoundment. The reason for thisis not difficult to discern.
If Congress possesses the power of appropriation, then it can set the conditions
under which the Presdent may dter or modify these appropriations subject to
guiddines or limitations that Congress itsdf deems necessary and expedient.
Admittedly, the legidative grant of the power of impoundment in U.S. jurisdiction
is more sophisticated and contains drict guiddines in order to prevent the
Presdent from abusing such power. However, the point remains that Congress
may grant the President the power of impoundment.

32 63C Am Jur 2d Public Funds § 44.
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For these reasons, | find that Section 38 is an express legidative grant of
such power. And the Court cannot deny the President of that power. Whether
this legidative grant of the power of impoundment under Section 38 is, however,
wise or prudent is an altogether different matter. The remedy lies with Congress
to repeal or amend Section 38 in order to set more sringent safeguards and
guiddines. | will return to thisimportant point | ater.

But, asit now stands, Section 38 isavaid grant of such power because, as
dready discussed, it complies with the sufficiency of standard test. For we have
long ruled that “public interest” is a sufficient standard, when read in relaion to
the gods on effectivity, efficiency and economy in the execution of the budget
under the Adminigtrative Code, thus, precluding a finding of undue delegation of
legidative powers.> Further, as previoudy and extensively discussed, Section 38
can be harmonized with Section 64 in that Section 38 is an exception to the
genera prohibition on the power of the President to impound appropriations under
Section 64. Consequently, even if we concede that the President has no inherent or
implied power of impoundment under the Congtitution, he possesses that power
by virtue of Section 38 which is an express legidative grant of the power of
impoundment.

The power to finally discontinue or
abandon a work, activity or purpose in
the GAA vis-a-vis Section 38

At this juncture, | find it necessary to further discuss the power to findly
discontinue or abandon a work, activity or purpose in the GAA in rdation to
Section 38. Recdll that the GAA definition of “savings’ partly provides—

[Slavings refer to portions or balances of any programmed gppropriation in this
Act free from any obligation or encumbrances which are: (i) till available after
the completion or find discontinuance or abandonment of the work, activity or
purpose for which the gppropriation is authorized; X x x

However, the GAA does not expressy state under what conditions or standards
the power to findly discontinue or abandon a work, activity or purpose may be
vaidly exercised. As| previoudy observed, because of the silence of the GAA on
this point, the standards may be found elsawhere such as the Constitution and
Adminigrative Code which expressly set the standards of effectivity, efficiency
and economy in the execution of the nationd budget. Additiondly, | agree with
Judtice Leonen that the “irregular, unnecessary, excessve, extravagant or

3 See Peoplev. Rosenthal, 68 Phil. 328 (1939).
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unconscionable” standards under the Condtitution®* and pertinent laws may be
resorted to in delimiting this power to finadly discontinue or abandon a work,
activity or purpose authorized under the GAA.

It should be noted, however, that the power to findly discontinue or
abandon a work, activity or purpose implicitly granted and recognized under the
GAA'’sdefinition of “savings’ isindependent and separate from the power of the
President to permanently stop expenditures under Section 38 of the Administrative
Code. As| previoudy noted, the power to finaly discontinue or abandon a work,
activity or purpose under the GAA may be exercised by al heads of offices, and
not the President done.

Why isthissgnificant?

Because even if we were to concede that the President could not have
vaidly ordered the permanent stoppage of expenditure on dow-moving projects
under Section 38 in relation to NBC 541, he would till possess this power under
his power to finaly discontinue or abandon a work, activity or purpose under the
GAA. The lack of specific standards in the GAA and the resort to the broad
sandards of “effectivity, efficiency and economy” as well as the “irregular,
unnecessary, excessive, extravagant or unconscionable” dandards, as
aforementioned, in the Condtitution and pertinent laws permit this result. In
particular, the ineffective and inefficient use of funds on dow-moving projects
would essly satisfy the aforementioned standards. From this perspective, the
GAA itsdf has provided for alimited grant of the power of impoundment through
the power to findly discontinue or abandon the work, activity or purpose.

The above, again, demondrates the weaknesses of our current laws in
lacking proper procedures and safeguards in the exercise of the power to findly
discontinue or abandon a work, activity or purpose implicitly granted and
recognized in the GAA, thus, opening the doors to the abuse and misuse of such

power.

The enormous powers of the President
to: (a) permanently stop expenditures

3 Article IX-D, Section 2(2) of the Constitution provides:

The Commission shall have exclusive authority, subject to the limitations in this
Article, to define the scope of its audit and examination, establish the techniques and
methods required therefor, and promul gate accounting and auditing rules and regulations,
including those for the prevention and disallowance of irregular, unnecessary, excessive,
extravagant, or unconscionable expenditures, or uses of government funds and properties.
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under Section 38 and (b) to finally
discontinue or abandon a work, activity
or purpose under the GAA definition of
“savings.”

The ramifications of the postions taken thus far in this case are wide-
ranging because they incaculably affect the powers and prerogatives of the
presidency. The net effect of the views expressed in this caseis to effectively deny
to the Presdent (1) the power to permanently stop expenditure, when public
Interest so requires, under Section 38, and (2) the power to finally discontinue or
abandon a work, activity or purpose implicitly granted and recognized in the
GAA. | have taken the contrary position.

With these powers, in the hands of an able and just President, much good
can be accomplished. But, in the hands of a weak or corrupt Presdent, much
damage can be wrought. Truly, we are adjudicating here, to alarge extent, the very
capability of the Presdent, as chief implementer of the nationa budget, to
effectively chart our nation’ s destiny.

The underlying rationde of the view | take in this case is not an origina
one. | fdl back on an age-old axiom of condtitutiona law: a law cannot be
declared invaid nor can a condtitutional provision be rendered inoperative because
of the possibility or fear of its abuse. We do not possessthat power. For usto rule
based on the posshility or fear of abuse will result in judicia tyranny because
virtudly al condtitutional and Statutory provisons conferring powers upon agents
of the State can be abused. In the timeess words of Justice Laurd, “[t]he
possibility of abuse is not an argument againgt the concession of the power as
thereisno power that is not susceptible of abuse.”*

The remedy is and has always been constant unwavering vigilance. The
remedy is and has always been to prosecute instances when the power has been
abused with thefull force of the law. The remedy isand has dways been to put in
place sufficient safeguards, through remedid legidation and the proper exercise
of the legidative overaght powers, to prevent the abuse and misuse of these
powers while giving the holder of the power sufficient flexibility in pursuing the
common good.

The task does not belong to the courts done. It resides in the crimind
justice system. It resides in Congress and the other governmenta bodies (like the

% Angarav. Electoral Commission, 63 Phil. 139, 177 (1936).
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Commission on Audit) under our system of checks and balances. And, ultimately,
it resides in the moral strength, courage and resolve of our_people and nation.
That alone can stop abuse of power. Not deprivation or curtailment of powers, out
of fear or passion in these turbulent times in the life of our nation, that the laws
specificaly grant to the Presdent and which serve a legitimate and vitd State
interest; powers that are an essentia and integra component of the design of our
government in order for it to respond to various exigencies in the pursuit of the
common good.

It is noteworthy that there have been legidative efforts to redefine “ savings’
in the GAA. The view has been expressed that the prevailing definition of
“savings’ in the GAA is highly susceptible to abuse.® In this regard, information
is the key, information on, among others, how funds are spent, how savings are
generated, what projects are suspended or permanently stopped, what projects are
benefitted by augmentations, the extent of such augmentations, and, most of al,
the vdid judtifications for such actions on the part of the government. The remedy
lies largely with the legidature, through its oversight functions and through
remedid legidation, in making the detalls of, and the judtifications for all
governmental actions and transactions more transparent and accessible to the
people. In fine, information is the light that will scatter the darkness where
abuse of power interminably lurks and thrives. Further, as previoudy noted, there
ISan urgent necessity to set the proper procedures and safeguards in the exercise of
the power to findly discontinue or abandon awork, activity or purpose implicitly
granted and recognized under the GAA’ sdefinition of “savings.”

Anent Section 38, the modd followed in U.S. jurisdiction provides
meaningful and useful guidance on how the vast power to impound alotted funds
granted to the President under Section 38 can be adequatdly limited while giving
him the flexibility to pursue the common good. We would do well to study and
learn from their experience. Indubitably, there is an imperative need to provide
greater or dricter safeguards and guiddines on how or under what conditions
or limitations the vast power granted to the Presdent under Section 38 isto be
exercised. The remedy, agan, lies with the legidature in achieving the delicate
baance of preventing the abuse and misuse of the power under Section 38 while
alowing the President to pursue the common good.

The question of whether the power has been abused is entirely separate and
distinct from the question as to whether the power exists. An affirmative answer to

%6 Seg, for instance, House Bill No. 4992 (AN ACT DEFINING THE TERM “SAVINGS’ AS USED IN
THE NATIONAL BUDGET AND PROVIDING GUIDELINES FOR ITS USE AND EXPENDITURE,
AND FOR OTHER PURPOSES) introduced by Representative Lorenzo R. Tafiada Il
[http:/Avww.erintanada.com/component/content/article/19-budget-ref orm/240-budget-sacings-act.html - last
visited May 22, 2014]
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thefirst givesriseto adminigtrative, civil and/or crimind ligbilities. To the second,
we need only look at our Constitution and laws for the answer. Here, as dready
dated, the power is clearly and unequivocdly conferred on the Presdent who
must exercise it, not with an unbridled discretion, but as circumscribed by the
standard of public interest.

In the case at bar, it is not disputed that the power was exercised to serve or
pursue an important and legitimate State interest albeit temporary in nature, i.e,
the urgent necessity to spur economic growth for the promotion of the generd
welfare. That it achieved this purpose is dso not in dispute. And while there have
been clamsthat part of the DAP funds were fraudulently misused or abused, such
clames, if true, necesstate that the government prosecutes the offenders with the
full force of the law. But, certainly, they preclude the Court from depriving the
President of the power to permanently stop expenditures, when public interest so
requires, until and unless Section 38 isamended or reped ed.

Our solemn duty is to defend and uphold the Congtitution. We cannot
arrogate unto ourselves the power to reped or amend Section 38 for this properly
belongs to the legidature. We must stay the course of congtitutiona supremacy.
That is our sacred trust.

On the use of unreleased appropriations
under the DAP

NBC 541, which was the source of savings under the DAP, categoricaly
refers to unobligated allotments of programmed appropriations as the sources of
the savings generated therefrom:

3.0 Coverage

3.1 Thes=guiddines shdl cover the withdrawal of unobligated allotments as of
June 30, 2012 of dl nationd government agencies (NGAS) charged againgt
FY 2011 Continuing Appropriation (RA. No. 10147) and FY 2012
Current Appropriation (R.A. No. 10155), pertaining to:

3.1.1 Capitd Outlays (CO);

3.1.2 Maintenance and Other Operating Expenses (MOOE) related to the
implementation of programs and projects, as wel as capitdized
MOOE; and

3.1.3 Persond Services corresponding to unutilized penson  benefits
declared as savings by the agencies concerned based on ther
updated/vdidated list of pensioners.
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3.2 The withdrawd of unobligated alotments may cover the identified
programs, projects and activities of the departments/agencies reflected in
the DBM ligt shown as Annex A or specific programs and projects as may
be identified by the agencies. (Emphasisin the origind; underline supplied)

Thus, under NBC 541, the “savings’ component of the DAP was not sourced
from “unreleased agppropriations,” in its strict and technica sense, but from
unobligated alotments which were dready released to the various departments or
agencies. The implementing executive issuance, NBC 541, is cear and
categorical, unobligated alotments (and not unreleased appropriations) were the
sources of the “savings’ component of the DAP. Consequently, it does not
contravene the definition of savings under the pertinent provisions of the GAA for,
precisely, an unobligated alotment is an appropriation that is “free from any
obligation or encumbrances.”

Further, to reiterate, the withdrawal of unobligated allotments in the present
case should not be taken in isolation of the reason for its withdrawal. The
withdrawa was brought about by the determination of the President that the
continued implementation of dow-moving projects, under NBC 541, isinimica to
public interest because it sgnificantly dampened economic growth. It is, therefore,
Inaccurate to state that the subject unobligated allotments were indiscriminately
declared as savings consdering that there was a legitimate State interest involved
in ordering their withdrawa and the burden of proof was on petitioners to show
that such State interest falled to comply with the “public interest” standard in
Section 38. Again, petitioners faled to carry this onus. With the permanent
soppage of expenditure on these dowing projects and, hence, therr find
discontinuance or abandonment, savings were generated pursuant to the definition
of “savings’ inthe GAA.

On the augmentation of project, activity
or program (PAP) not covered by any
appropriationsin the pertinent GAAs

Preliminarily, the view has been expressed that the DAP was used to
authorize the augmentations of items in the GAA many times over ther origina
gppropriations. While the magnitude of these supposed augmentations are, indeed,
congderable, it must be recdled that Article VI, Section 25(5) of the Condtitution
purposely did not set alimit, in terms of percentage, on the power to augment of
the heads of offices:

MR. SARMIENTO. | have onelast question. Section 25, paragraph (5)
authorizes the Chief Justice of the Supreme Court, the Speeker of the House of
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Representatives, the President, the President of the Senate to augment any itemin
the Generd AppropriationsLaw. Do we havealimit in terms of percentage asto
how much they should augment any item in the Generd Appropriations Law?

MR. AZCUNA. Thelimitisnot in percentage but “from savings.” Soiit
isonly to the extent of their savings.*’

Consequently, even if Congress gppropriated only one peso for aparticular PAPIn
the gppropriations of the Executive Department, and the Executive Department,
thereafter, generated savings in the amount of £1B, it is, theoretically, possible to
augment the aforesaid one peso PAP appropriation with 21B. The intent to give
congderable leaway to the heads of offices in the exercise of their power to
augment alowsthisresult.

Veily, the sheer magnitude of the augmentation, without more, is not a
ground to declare it uncongtitutiona . For it is possible that the huge augmentations
were legitimately necesstated by the prevailing conditions a the time of the
budget execution. On the other hand, it is dso possble that the aforesaid
augmentations may have breached congtitutiond limitations. But, in order to
establish this, the burden of proof is on the chalenger to show that the huge
augmentations were done with grave abuse of discretion, such as where it was
merely avelled attempt to defeat the legidative will as expressed in the GAA, or
wheretherewas no red or actuad deficiency in the origina gppropriation, or where
the augmentation was motivated by madlice, ill will or to obtain illicit politica
concessions. Here, none of the petitioners have proved grave abuse of discretion
nor have the beneficiaries of these augmentations been properly impleaded in
order for the Court to determine the justifications for these augmentations, and
thereafter, rule on the presence or absence of grave abuse of discretion.

The Court cannot speculate or surmise, by the sheer magnitude of the
augmentations, that a congtitutional breach occurred. Clear and convincing proof
must be presented to nullify the chalenged executive actions because they are
presumptively valid. Concededly, it is difficult to mount such a chalenge based on
grave abuse of discretion, but it is not impossble. It will depend primarily on the
particular circumstances of a case, hence, as previoudy noted, the necessity of
remedial legidation making access to information readily available to the people
relative to the justifications on the exercise of the power to augment.

Further, assuming that the power to augment has become prone to abuse,
because it is limited only by the extent of actud savings, then the remedy is a
conditutiond amendment; or remedia legidation subjecting the power to

87|l RECORD, CONSTITUTIONAL COMMISSION 111 (July 22, 1986).
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augment to strict conditions or guiddines as well as strict red time monitoring.
Y e, it cannot be discounted that limiting the power to augment, based on, say, a
set percentage, would unduly restrict the effectivity of thisfisca management tool.
As can be seen, these issues go into the wisdom of the subject congtitutiona
provison which is not proper for judicid review. As it stands, the substantia
augmentations in this case, without more, cannot be declared unconstitutiona
absent a clear showing of grave abuse of discretion for the necessty of such
augmentations are presumed to have been legitimate and bona fide.

In the main, with respect to the PAPs which were alegedly not covered by
any appropriation under the pertinent GAA, | find that such finding is premature
on due process grounds. In particular, it appears that the Solicitor Generd was not
given an opportunity to be heard relative to the aleged lack of appropriation cover
of the DOST’s DREAM project and the augmentation to the DOST-PCIEETRD
because these were culled from the entries in the evidence packets submitted by
the Solicitor Genera to the Court in the course of the oral arguments of thiscase. |
find that the proper procedure isto contest the entries in the evidence packetsin a
proper case filed for that purpose where the government is given an opportunity to
be heard.

Also, with respect to the augmentations relative to the DOST-PCIEETRD,
asde from prematurity on due process grounds as afore-discussed, | note that the
GAA purposaly describes items, in certain instances, in generd or broad language.
Thus, a new activity may be subsumed in an item, like “Research and
Management Services,” for as long as it is reasonably connected to such item.
Again, whether this was the case here is something that should be litigated, if the
parties are SO minded, in a proper case, in order to give the DOST an opportunity
to be heard.

On cross-border transfer of savings

The Solicitor Generd admits® that the President made available to the
Commission on Audit (COA), House of Representatives and Commission on
Elections (Comelec) a portion of the savings of the Executive Department in order
to address certain exigencies, to wit:

1. The COA requested for funds to implement an infrastructure program
and to strengthen its regulatory capabilities;

%8 Memorandum for the Solicitor General, p. 35.
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2. The House of Representatives requested for funds to complete the
condruction of its elibrary in order to prevent the deterioration of the
work aready done on the aforesaid project; and

3. The Comeec requested for funds to augment its budget for the purchase
of the Precinct Count Optica Scan (PCOS) machines for the May 2013
electionsto avert areturn to the manua counting system.

The Solicitor Generd presents an interesting argument to judtify these
cross-border transfers. He clams that the power to augment, under Article VI,
Section 25(5) of the Condtitution, merely prohibits unilateral inter-departmenta
trander of savings. In the above cases, the other department or congtitutional
commisson requested for the funds, thus, they are not covered by this
congtitutiona prohibition. Moreover, once the funds were given, the President had
no say asto how the funds were going to be used.

Thetheory isnovel but untenable,

Article VI, Section 25(5) clearly prohibits cross-border transfer of savings
regardless of whether the recipient office requested for the funds. For if we uphold
the Solicitor Generd’ s theory, nothing will prevent the other heads of offices from
subsequently flooding the Executive Department with requests for additional
funds. Thiswould spawn the evil that the subject congtitutiona provision precisely
seeks to prevent because it would make the other offices beholden to the
Executive Department in view of the funds they recelved. It would, thus,
undermine the principle of separation of powers and the system of checks and
bal ances under our plan of government.

The Solicitor Generd further argues that the aforesaid transfers were rare
and far between, and, more importantly, they were necesstated by exigent
circumgtances. Thus, it would have been impracticable to wait for Congress to
pass a supplementa budget to address the aforesaid exigencies.

| disagreefor the following reasons.

Fird, Article VI, Section 25(5) is clear, categoricd and absolute. It admits
of no exception. The lack of means and time to pass a supplementa budget is not
an exception to the rule prohibiting the cross-border transfer of savings from one
branch or conditutiona body to another branch or congtitutionad body.
(Parentheticdly, it was not even clearly demonstrated that it was impracticable to
pass a supplementa budget or that the reasons for not resorting to the passage of a
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supplemental budget to address the aforesaid exigencies was not due to the fault or
negligence of the concerned government agencies.)

Second, the Court cannot dlow a reaxation of the rule in Article VI,
Section 25(5) on the pretext of extreme urgency and/or exigency for this would
Invite intermittent violations of this rule, which is intended to preserve and protect
the integrity and independence of the three great branches of government as well
as the condtitutional bodies. The condtitutional value a stake is one of ahigh order
that cannot and should not be perfunctorily disregarded.

Third, the power to make appropriations is congitutionaly vested in
Congress,; the Executive Department cannot usurp or circumvent this power by
trandferring its savings to another branch or condtitutiona body. It must follow the
procedure laid down in the Congtitution for the passage of a supplementa budget
if it so desiresto aid or help another branch or congtitutiona body which isin dire
need of funds. The assumption is that Congress will see for itsdf the extreme
urgency and necessity of passing such a supplementa budget and there is no
reeson to assume that Congress will not swiftly and decisvely act, if the
circumstances warrant.

Fourth, even if we assume that grave consequences would have befalen
our people and nation had the aforesaid cross-border transfers of savings not been
undertaken because a supplementa budget would not have been timely passed to
address such exigencies, till, thiswould not justify the relaxation of the rule under
Article VI, Section 25(5). The possibility of not being able to pass a supplementa
budget to timey and adequately address certain exigencies is one of the
unavoidable risks or costs of this mechanism adopted under our plan of
government. If grave consegquences should befal our people and nation as a result
thereof, the people themsalves must hold our government officias accountable for
the fallure to timely pass a supplemental budget, if done with maice or
negligence, should such be the case. The balot and/or the filing of adminigtrative,
civil or crimina cases are the condtitutiondly designed remediesin such acase.

In the find analyss, until and unless the absolute prohibition on cross-
border transfer of savings in our Congdtitution is amended, we must follow its
letter, and any deviation therefrom must necessarily suffer from the vice of
uncongtitutionaity. For these reasons, | find that the three aforesaid trandfers of
savings are uncongtitutional.

On the Unprogrammed Fund
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| do not subscribe to the view that there was an unlawful release of the
Unprogrammed Fund through the DAP. The reason given for this view is that the
government was not able to show that revenue collections exceeded the origina
revenue targets submitted by the President to Congress rdlative to the 2011, 2012
and 2013 GAAs.

| find that the resolution of the issug, as to whether the release of the
Unprogrammed Fund under the DAP isunlawful, is premature.

The Unprogrammed Fund provisons under the 2011, 2012 and 2013
GAAS, respectively, state:

2011 GAA (Article XLV):

1. Rdeaseof Fund. The amounts authorized herein shdl be released only when
the revenue collections exceed the original revenue targets submitted by
the President of the Philippines to Congress pursuant to Section 22, Article
VIl of the Conditution, including savings generated from programmed
gopropriations for the year: PROVIDED, That collections arisng from
sour ces not consdered in the aforesaid original revenue targets may be
used to cover reeases from appropriations in this Fund: PROVIDED,
FURTHER, That in case of newly approved loans for foreign-asssted
projects, the exigence of a perfected loan agreement for the purpose
shall be sufficient bags for the issuance of a SARO covering the loan
proceeds. PROVIDED, FURTHERMORE, That if there are savings
generated from the programmed appropriations for the first two
guarters of the year, the DBM may, subject to the approval of the
Presdent release the pertinent appropriations under the
Unprogrammed Fund corresponding to only fifty percent (50%) of the
said savings net of revenue shortfall: PROVIDED, FINALLY, That the
rdease of the balance of the total savings from programmed
appropriations for the year shall be subject to fiscal programming and
approval of the President.

2012 GAA (Artice XLVI)

1. Rdeaseof Fund. The amounts authorized herein shdl be released only when
the revenue collections exceed the original revenue targets submitted by
the President of the Philippines to Congress pursuant to Section 22, Article
VIl of the Conditution: PROVIDED, That collections arisng from
sources not consdered in the aforesaid original revenue targets may be
used to cover releases from appropriations in this Fund: PROVIDED,
FURTHER, That in case of newly approved loans for foreign-asssted
projects, the exigence of a perfected loan agreement for the purpose
shall be sufficient bass for the issuance of a SARO covering the loan
proceeds.



G.R. Nos. 209135-36, 209155, 209164, 209260, 209287, 209442, 209517 and 209569
Concurring and Dissenting
Page - 42 -

2013 GAA (Artide XL V)

1. Reeaseof Fund. Theamounts authorized herein shal be released only when
the revenue collections exceed the original revenue tar gets submitted by
the President of the Philippines to Congress pursuant to Section 22, Article
VIl of the Conditution, including collections arisng from sources not
consdered in the original revenue targets, as certified by the Btr:
PROVIDED, That in case of newly approved loans for foreign-asssted
projects, the exigence of a perfected loan agreement for the purpose
shall be sufficient basis for the issuance of a SARO covering the loan
proceeds. (Emphasis supplied)

As may be gleaned from the afore-quoted provisons, in the 2011 GAA,
there are three provisos, to wit:

1. PROVIDED, That collections arisng from sources not congdered in
the aforesaid origind revenue targets may be used to cover releases from
appropriationsin this Fund,

2. PROVIDED, FURTHER, That in case of newly approved loans for
foreign-assged projects, the existence of a perfected loan agreement for the
purpose shdl be sufficient bass for the issuance of a SARO covering the [oan
proceeds,

3. PROVIDED, FURTHERMORE, That if there are savings generated
from the programmed appropriations for the first two quarters of the year, the
DBM may, subject to the approva of the Presdent, rdlease the pertinent
aopropriations under the Unprogrammed Fund corresponding to only fifty
percent (50%) of the said savings net of revenue shortfdl: PROVIDED,
FINALLY, That the release of the baance of the total savings from programmed
appropriationsfor the year shal be subject to fiscal programming and approva of
the President.®

Inthe 2012 GAA, there are two provisos, to wit:

1. PROVIDED, That collections arisng from sources not congdered in
the aforesaid origind revenue targets may be used to cover releases from
gopropriationsin this Fund:

2. PROVIDED, FURTHER, That in case of newly approved loans for
foregn-asssted projects, the existence of a perfected loan agreement for the
purpose shdl be sufficient bass for the issuance of a SARO covering the [oan
proceeds.

% Thelast two provisosin the 2011 GAA may be lumped together because they areinterrelated.
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And, inthe 2013 GAA, thereisone proviso, to wit:

1. PROVIDED, That in case of newly gpproved loans for foreign-
assigted projects, the existence of a perfected loan agreement for the purpose shdl
be sufficient basisfor the issuance of a SARO covering the |oan proceeds.

These provisos should be reasonably construed as exceptions to the generd
rule that revenue collections should exceed the origind revenue targets because of
the plain meaning of the word “provided” and the tenor of the wording of these
provisos. Further, in both the 2011 and 2012 GAA provisions, the phrase
“may be used to cover releases from appropriations in this Fund” in the firg
proviso is essentidly of the same meaning as the phrase “shdl be sufficient basis
for the issuance of a SARO covering the loan proceeds’ in the second proviso
because, precisdy, the SARO is the authority to incur obligations. In other words,
both phrases pertan to the authorization to release funds under the
Unprogrammed Fund when the conditions therein are met even if revenue
collections do not exceed the origina revenue targets.

| now discussthe above provisosin greater detail.

The firgt proviso, found in both the 2011 and 2012 GAAS, dates that
“collections arisng from sources not considered in the aforesaid origind revenue
targets may be used to cover releases from appropriationsin this Fund.”® As
previoudy discussed, areasonable interpretation of this proviso sgnifiesthat, even
iIf the revenue collections do not exceed the original revenue targets, funds from
the Unprogrammed Fund can still be released to the extent of the collections from
sources not consdered in the origina revenue targets. Why does the law permit
this exception?

The nationa budget follows a matching process. revenue targets are
meatched with the proposed expenditure level. Revenue targets are the expected
level of revenue collections for a given year. These targets are made based on
previoudy identified and expected sources of revenues like taxes, fees or charges
to be collected by the government. By providing for this proviso, the law
recognizes that revenues may be generated from sources not considered in the
origind budget preparation and planning. These revenues from unexpected
sources then become the funding for the items under the Unprogrammed Fund.

40 Emphasis supplied.
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But why does the law not require that these revenues from unexpected
sources be first used for the programmed appropriations if the circumstances
warrant (such aswhen thereis abudget deficit)?

The rationale seems to be that Congress expects the Executive Department
to meet the needed revenue, based on the identified sources of the origina revenue
targets, in order to fund its programmed appropriations for the given year so much
S0 that revenues from unexpected sources are not to be used for programmed
gppropriations and are, instead, reserved for items under the Unprogrammed Fund.
If the Executive Department fails to achieve the origind revenue targets for that
year from expected sources, then it suffers the consegquences by having inadequate
funds to fully implement the programmed appropriations. In other words, the
proviso is a disncentive to the Executive Department to rely on revenues from
unexpected sources to fund its programmed appropriations. Verily, the Court
cannot look into the wisdom of this system; it can only interpret and apply what it
clearly provides. It may be noted though that in the 2013 GAA, the subject proviso
has been omitted altogether, perhaps, in recognition of the possible ill effects of
this proviso because it effectively dlows the release of the Unprogrammed Fund
even if there is a budget deficit (i.e., when revenue collections do not exceed the
origind revenue targets).

| now turn to the next proviso, found in the 2011, 2012 and 2013 GAAS,
which states that “in case of newly approved loans for foreign-asssted projects,
the existence of aperfected |oan agreement for the purpose shdl be sufficient basis
for the issuance of a SARO covering the loan proceeds.” This proviso, again,
permits the release of funds from the Unprogrammed Fund, to the extent of the
loan proceeds, even if the revenue collections do not exceed the original revenue
targets. Why doesthe law alow this exception?

One concelvable basis is that the loans may specificdly provide, as a
condition thereto, that the proceeds thereof will be used to fund items under the
Unprogrammed Fund categorized as foreign-assisted projects. Again, the wisdom
of thisproviso isbeyond judicia review.

The last proviso, found only in the 2011 GAA, dates that “if there are
savings generated from the programmed appropriations for the first two quarters
of the year, the DBM may, subject to the gpprova of the President release the
pertinent appropriations under the Unprogrammed Fund corresponding to only
fifty percent (50%) of the said savings net of revenue shortfdl.” Here, again, is
another exception to the generd rule that funds from the Unprogrammed Fund can
only be released if revenue collections exceed the origind revenue targets.
Whether these conditions were met and whether funds from the Unprogrammed
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Fund were released pursuant thereto are matters that were not squarely and
specificaly litigated in this case.

Based on the foregoing, it is erroneous and premature to rule that the
Executive Department made unlawful rdeases from the Unprogrammed Fund of
the 2011, 2012 and 2013 GAAs merely because the DBM was unable to submit a
certification that the revenue collections exceeded the origind revenue targets for
these years consdering that the funds so released may have been authorized under
the afore-discussed provisos or exception clauses of the respective GAASs.

It may aso be noted that the 2013 GAA states—

2013 (Artide XL V)

1. Redease of Fund. The amounts authorized herein shdl be released only when the
revenue collections exceed the origind revenue targets submitted by the President of
the Philippines to Congress pursuant to Section 22, Article VII of the Condtitution,
including collections arisng from sourcesnot consdered in the original revenue
tar gets, as certified by the Btr: PROVIDED, That in case of newly approved loans
for foregn-asssted projects, the exisence of a perfected loan agreement for the
purpose shdl be sufficient basis for the issuance of a SARO covering the loan
proceeds. (Emphasis supplied)

Under the 2013 GAA, the condition, therefore, which will trigger the release of the
funds from the Unprogrammed Fund, as a generd rule, is that the revenue
collections, including collections arising from sources not considered in the
original revenue targets, exceed the origind revenue targets, and not revenue
collections exceed the original revenue targets.

In view of the foregoing, a becoming respect to a co-equa branch of
government should prompt us to defer judgment on this issue for at least three
reasons.

Fird, as afore-discussed, funds from the Unprogrammed Fund can be
lawfully released even if revenue collections do not exceed the origind revenue
targets provided they fal within the gpplicable provisos or exception clausesin the
relevant GAAs. Hence, the failure of the DBM to submit certifications, as directed
by the Court, showing that revenue collections exceed the origina revenue targets
relative to the 2011, 2012 and 2013 GAAs does not conclusively demonstrate that
there were unlawful rel eases from the Unprogrammed Fund.
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Second, while the Solicitor Generd did not submit the certifications
showing that revenue collections exceed the origina revenue targets rdative to the
2011, 2012 and 2013 GAAS, he did submit certifications showing that, for various
periods in 2011 to 2013, the actud dividend income received by the Nationa
Government exceeded the programmed dividend income as well as income from
the sale of the right to build and operate the NAIA expressway.*! However, the
Solicitor Generd did not explain why these certifications justify the release of
funds under the Unprogrammed Fund.

Be that as it may, the certifications imply or seem to suggest that the
Executive Department is invoking the proviso “That collections arisng from
sources not consdered in the aforesaid origina revenue targets may be used to
cover releases from appropriations in this Fund”  to justify the release of funds
under the Unprogrammed Fund considering that these dividend incomes and
income from the aforesaid sde of the right to build and operate are in excess or
outside the scope of the programmed dividends or revenues. However, | find it
premature to make aruling to uphold this proposition.

It is not sufficient to establish that these revenues are in excess or outside
the scope of the programmed dividends or revenues but rather, it must be shown
that these collections arose from sources not consdered in the origind revenue
targets. It must first be established what sources were considered in the origina
revenue targets and what sources were not before we can determine whether these
collections fal within the subject proviso. These pre-conditions have not been
duly established in a proper case where factud litigation is permitted.

Thus, while | find that the fallure of the DBM to submit the aforesaid
certifications, showing that revenue collections exceed the origina revenue targets
relative to the 2011, 2012 and 2013 GAAS, does not conclusively demondirate that
there were unlawful releases from the Unprogrammed Fund, | equaly find that the

4 A. March 4, 2011 Certification signed by Gil S. Beltran, Undersecretary of the Department of Finance:

This is to certify that under the Budget for Expenditures and Sources of Financing for 2011, the
programmed income from dividends from shares of stock in government-owned and controlled corporations
isP5.5 hillion.

Thisisto certify further that based on the records of the Bureau of Treasury, the National Government
has recorded dividend income amount of £23.8 hillion as of 31 January 2011.

B. April 26, 2012 Certification signed by Roberto B. Tan, Treasurer of the Philippines:

Thisisto certify that the actual dividend collections remitted to the National Government for the period
January to March 2012 amount to £19.419 billion compared to the full year program of £5.5 hillion for
2012.

C. Jduly 3, 2013 Certification signed by RosdliaV. De Leon, Treasurer of the Philippines:

Thisisto certify that the actual dividend collections remitted to the National Government for the period
January to May 2013 amounted to £12.438 hillion compared to the full year program of £10.0 billion for
2013.

Moreover, the National Government accounted for the sale of right to build and operate the NAIAA
expressway amounting to211.0 billion in June 2013.
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certifications submitted by the Solicitor Genera to be inadequate to rule that the
releases from the Unprogrammed Fund were lawful.

Third, and more important and decisve, much of the difficulty in resolving
this issue, as dready apparent from the previous points, arose from the unusua
way this issue was litigated before us. Whether the Executive Department can
vaidly invoke the generd rule or exceptions to the reease of funds under the
Unprogrammed Fund necessarily involves factual matters that were attempted to
be litigated before this Court in the course of the oral arguments of this case. This
Is improper not only because this Court is not a trier of facts but dso because
petitioners were effectively prevented from controverting the authenticity and
veracity of the documentary evidence submitted by the Solicitor Generd. It would
not have mattered if the facts in dispute were admitted, like the afore-discussed
cross-border transfers of savings, but on this paticular issue on the
Unprogrammed Fund, the facts remain in dispute and inadequate to establish that
the generd rule and exceptions were not complied with. Consequently, it is
improper for us to resolve thisissue, in this manner, consdering that: (1) the issue
is highly factua which should first be brought before the proper court or tribund,
(2) the factud matters have not been adequately established by both parties in
order for the Court to properly rule thereon, and (3) the indispensable parties, such
asthe Bureau of Treasury and other government bodies or agencies, which arethe
custodians and generators of the requisite information, were not impleaded hereto,
hence, the authenticity and veracity of the factua data needed to resolve thisissue
were not properly established. Due process requirements should not be lightly
brushed aside for they are essentid to afair and just resolution of this issue. We
cannot run roughshod over fundamenta rights.

Thus, | find that the subject issue, as to whether the releases of funds from
the Unprogrammed Fund relative to the rdlevant GAAs were unlawful, is not yet
ripe for adjudication. The proper recourse, if the circumstances so warrant, is to
establish that the afore-discussed generd rule and exceptions were not met insofar
as the rdeases from the Unprogrammed Fund in the 2011, 2012 and 2013 GAAS,
respectively, are concerned. This should be done in a proper case where al
indispensable parties are properly impleaded. There should be no obstacle to the
acquisition of the requisite information upon the filing of the proper case pursuant
to the congtitutiond right to information.

In another vein, | do not subscribe to the view that the DAP utilized the
Unprogrammed Fund as asource of “savings.”

Firs, the Executive Department did not claim that the funds released from
the Unprogrammed Fund are “savings.” What it Sated is that the funds released
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from the Unprogrammed Fund were one of the sources of funds under the DAP. In
thisregard, the DBM website states—

C. Sourcing of Fundsfor DAP
1. How werefunds sourced?

Funds used for programs and projects identified through DAP were sourced
from savings generated by the government, the redlocation of which is
subject to the gpprova of the Presdent; as well as the Unprogrammed
Fund that can be tapped when government has windfal revenue collections,
eg., unexpected remittance of dividends from the GOCCs and Government
Financid Inditutions (GFls), sde of government assts*? (Emphasis

supplied)

As can be seen, the Unprogrammed Fund was treated as a separate and distinct
source of funds from “savings.” Thus, the Executive Department can make use of
such funds as part of the DAP for aslong as their release complied with the afore-
discussed generd rule or exceptions and, as previoudy discussed, it has not been
conclusively shown that the afore-discussed requisites were not complied with.

Second, the Solicitor Generd maintains that al funds released under the
DAP have a corresponding appropriation cover. In other words, they were
released pursuant to a legitimate work, activity or purpose for which they were
authorized. For their part, petitioners falled to prove that funds from the
Unprogrammed Fund were released to finance projects that did not fal under the
specific items on the GAA provison on the Unprogrammed Fund. Absent proof
to the contrary, the presumption that the funds from the Unprogrammed Fund
were released by virtue of a specific item therein mugt, in the meantime, prevail in
consonance with the presumptive vaidity of executive actions.

For these reasons, | find that there is no basis, as of yet, to rule that the
Unprogrammed Fund was unlawfully released.

On Sction 5.7.3 of NBC 541

Section 5.7.3 of NBC 541 provides:.

5.7 The withdrawn dlotments may be:

2 http:/fiwww.dom.gov.ph/?page id=7362 |last visited May 16, 2014.
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XXXX

5.7.3 Used to augment existing programs and projects of any agency and to
fund priority programs and projects not consider ed in the 2012 budget
but expected to be started or implemented during the current year.
(Emphasisinthe origind)

Petitioners argue that the phrase “not consdered” dlows the Executive
Depatment to transfer the withdrawn alotments to non-existent programs and
projectsin the 2012 GAA.

The Solicitor Generd counters that the subject phrase has technica
underpinnings familiar to the intended audience (i.e., budget bureaucrats) of the
subject Circular and assures this Court that the phrase is not intended to refer to
non-existent programs and projects in the 2012 GAA. He further argues that the
phrase “to fund priority programs and projects not consdered in the 2012 budget
but expected to be started or implemented during the current year” means “to fund
priority programs and projects not condgdered priority in the 2012 budget but
expected to be started or implemented during the current year.” Hence, the subject
phrase suffers from no congtitutional infirmity.

| disagree with the Solicitor Generd.

Evidently, the Court cannot accept such an argument. If the meaning of a
phrase would be made to depend on the meaning in the minds of the intended
audience of a chdlenged issuance, then virtualy no issuance can be declared
uncongtitutional since every party will argue that, in their minds, the language of
the challenged issuance conforms to the Condgtitution. Naturally, the Court can
only look into the plain meaning of the word/s of a chalenged issuance. If the
words in the subject phrase truly partake of a technica meaning that obviates
condtitutiona infirmity, then respondents should have pointed the Court to such
relevant custom, practice or usage with which the subject phrase should be
understood rather than arguing based on a generdized clam that in the minds of
the intended audience of the subject Circular, the subject phrase pertains to items
exising intherdlevant GAA.

The argument that the phrase “to fund priority programs and projects not
congdered in the 2012 budget” should be understood as “to fund priority
programs and projects not consdered priority in the 2012 budget” is, likewise,
untenable. Because if this was the intended meaning, then the subject Circular
should have smply so sated. But, asit stands, the meaning of “not consdered” is
equivalent to “not included” and is, therefore, void because it dlows the
augmentation, through savings, of programs and projects not found in the relevant
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GAA. This clearly contravenes Article VI, Section 29(1) of the Condtitution and
Section 54 of the 2012 GAA, to wit:

Section 29. (1) No money shdl be paid out of the Treasury except in
pursuance of an appropriation made by law.

Section 54. x X X

Augmentation implies the existence in this Act of a program, activity, or
project with an agppropriation, which upon implementation or subsequent
evauation of needed resources, is determined to be deficient. In no caseshall a
non-existent program, activity, or project, be funded by augmentation from
savings or by the use of appropriations otherwise authorized by this Act.
(Emphasis supplied)

Of course, the Solicitor Generd impliedly argues that, despite the defective
wording of Section 5.7.3 of NBC 541, no non-existent program or project was
ever funded through the DAP. Whether that claim is true necessarily involves
factua matters that are not proper for adjudication before this Court. In any event,
petitioners may bring suit at the proper time and place should they establish that
non-existent programs or projects were funded through the DAP by virtue of
Section 5.7.3 of NBC 541.

On the applicability of the operative fact
doctrine

| find that the operative fact doctrine is gpplicable to this case for the
following reasons.

Fird, it must be recaled that, based on the preceding disquisitions, | do not
find the DAP to be wholly unconditutiond, and limit my finding of
uncongtitutionaity to (1) Sections 5.4, 55 and 5.7 of NBC 541, insofar as it
authorized the withdrawa of unobligated alotments from dow-moving projects
that were not finaly discontinued or abandoned, (2) Section 5.7.3 of NBC 541,
insofar as it authorized the augmentation of gppropriations not found in the 2012
GAA, and (3) the three afore-discussed cross-border transfers of savings. Hence,
my discusson on the agpplicability of operative fact doctrine is limited to the
effects of the declaration of uncondtitutiondity relative to the above enumerated.

Second, indeed, the generd rule is that an uncongtitutional executive or
legidative act is void and inoperative; conferring no rights, imposing no duties,
and affording no protection. As an exception to this rule, the doctrine of operative
fact recognizes that the existence of an executive or legidative act, prior to a
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determination of its uncondtitutiondlity, is an operative fact and may have
consequences that cannot always be ignored.*® In other words, under this doctrine,
the chalenged executive or legidative act remains uncongtitutiona, but its effects
may be left undisturbed as a matter of equity and fair play. It is applicable when a
declaration of uncongtitutionality will impose an undue burden on those who have
relied in good faith on theinvalid executive or legidative act.*

As arule of equity, good faith and bad faith are of necessty reevant in
determining the gpplicability of this doctrine. Thus, in one case, the Court did not
goply the doctrine relative to a paty who benefitted from the unconstitutional
executive act because the party acted in bad faith.”® The good faith or bad faith of
the beneficiary of the uncongdtitutional executive act was the one held to be
decisive:*® The reason, of coursg, isthat, as previoudy stated, the doctrine seeksto
protect the interests of those who rdlied in good faith on the invalid executive or
legidative act. Consequently, the point of inquiry should be the good faith or bad
faith of those who benefitted from the afore-discussed uncongtitutiona acts,

Third, as earlier discussed, the declaration of uncongtitutionality relative to
Sections 5.4, 5.5, and 5.7 as well as Section 5.7.3 of NBC 541 was premised on
their defective wording. Hence, absent proof of a dow-moving project that was
not finally discontinued or abandoned but whose unobligated alotments were
partidly withdrawn, or a program or project augmented through savings which did
not exist in the relevant GAA, the discussion on the applicability of the operative
fact doctrine relaive thereto is premature.

Fourth, thisleaves us with the question as to the applicability of the doctrine
relative to the aforesaid cross-border trandfers of savings. Here, the point of
inquiry, as earlier noted, must be the good faith or bad faith of the beneficiaries of
the uncongtitutiona executive act, specificdly, the House of Representatives,
COA and Comelec. In the case at bar, there is no evidence clearly showing that
these entities acted in bad faith in requesting funds from the Executive Department
which were part of the latter's savings or that they received the aforesaid funds
knowing that these funds came from an uncongtitutional or illegd source. The lack
of proof of bad faith is understandabl e because this issue was never squardly raised
and litigated in this case as it developed only during the ord arguments of this
case. Thus, asto these entities, the presumption of good faith and regularity in the
performance of officid duties mug, in the meantime, prevail. Further, it cannot be
doubted that an undue burden will be imposed on these entities which have relied

4 Planters Products, Inc. v. Fertiphil Corporation, 572 Phil. 270, 301-302 (2008).

4 1d. at 302.

4 Chavez v. National Housing Authority, 557 Phil. 29, 117 (2007) citing Chavez v. PEA, 451 Phil. 1 (2003).
4% d.
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in good faith on the aforesaid invaid transfers of savings, if the operative fact
doctrineis not made to apply thereto.

Given these consderations, | find that the operative fact doctrine gpplies to
the aforesaid cross-border transfers of savings. Hence, the effects of the
uncongtitutional cross-border transfers of savings can no longer be undone. It is
hoped, however, that no constitutional breach of this tenor will occur in the future
given the clear and categorical ruling of the Court on the uncongtitutionality of
cross-border transfer of savings.

Because of the various views expressed relative to the impact of the
operative fact doctrine on the potentiad administrative, civil and/or crimind
ligbility of those involved in the implementation of the DAP, | additionaly state
that any discusson or ruling on the aforesaid liability of the persons who
authorized and the persons who received the funds from the aforementioned
uncongtitutiona cross-border transfers of savings, is premature. The doctrine of
operative fact is limited to the effects of the declaration of uncondtitutionality on
the executive or legidative act that is declared unconditutiond. Thus, it is
improper for this Court to discuss or rule on matters not squarely a issue or
decigve in this case which affect or may affect their dleged liabilities without
giving them an opportunity to be heard and to raise such defenses that the law
dlows them in a proper case where ther ligbilities are properly at issue. Due
process is the bedrock principle of our democracy. Again, we cannot run
roughshod over fundamental rights.

Concluson

| now summarize my findings by discussing the condtitutional and statutory
requisitesfor “savings’ and “augmentation” as applied to the DAP.

As dated ealier, for “savings’ to arise, the following requistes must
concur:

1. Theappropriation must be a programmed appropriation inthe GAA,

2. The gppropriation must be free from any obligation or encumbrances,

3. The agppropriation must gill be available after the completion or find
discontinuance or abandonment of the work, activity or purpose for which
the appropriation is authorized.
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Relative to the DAP, these requisites were generally met because:

1. The DAP, as partialy implemented by NBC 541, covers only programmed
appropriations;

2. The covered appropriationsrefer specificaly to unobligated alotments;

3. The Presdent made a categoricad determination to permanently stop the
expenditure on dow-moving projects through the withdrawa of ther
unobligated dlotments which resulted in the find discontinuance or
abandonment thereof. The dow manner of spending on such projects was
found to be inimica to public interest in view of the vita need at thetimeto
spur economic growth through faster government spending. Thus, the
power was vaidly exercised pursuant to Section 38 absent clear and
convincing proof to the contrary. With the find discontinuance or
abandonment of such projects, there remained a bdance of the
appropriation equivaent to the amount of the unobligated alotments which
may be vaidly considered as savings.

As an exception to the above, | find that, because of the broad language of
NBC 541, Section 54, 5.5 and 5.7 thereof are void insofar asthey (1) dlowed the
withdrawa of unobligated allotments from dow-moving projects which were not
findly discontinued or abandoned, and (2) authorized the use of such withdrawn
unobligated alotments as“ savings.”

On the other hand, for “augmentation” to be vaid, the following requisites
must be satisfied:

1. The program, activity, or project to be augmented by savings must be a
program, activity, or project inthe GAA;

2. The program, activity, or project to be augmented by savings must refer to
a program, activity, or project within or under the same office from which
the savings were generated;

3. Upon implementation or subsequent evauation of needed resources, the
goppropriation of the program, activity, or project to be augmented by
savings must be shown to be deficient.

As gpplied to the DAP, these requisites were, again, generally met:
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1. The DAP, as patidly implemented by NBC 541, augmented projects
within the GAA;

2. It augmented projects within the appropriations of the Executive
Department;

3. The acts of the Executive Department enjoy presumptive condtitutionality.
Section 55 of NBC 541 mandates the evauation of reports of, and
conaultations with the concerned departments/agencies by the DBM to
determine which projects are dow-moving and fast-moving. The DBM
enjoys the presumption of regularity in the performance of its officid
duties. Thus, it may be reasonably presumed that, in the process, the
determination of which fast-moving projects required augmentation was
aso made. Petitioners did not prove otherwise.

As exceptions to the above, | find that: (1) the admitted cross-border
transfers of savings from the Executive Department, on the one hand, to the
Commission on Audit, House of Representatives and Commission on Elections,
respectively, on the other, are void for violating the second requisite, and (2) the
phrase “to fund priority programs and projects not considered in the 2012 budget
but expected to be started or implemented during the current year” in Section 5.7.3
of NBC 541 isvoid for violaing thefirst requisite.

In sum, | vote to limit the declaration of unconstitutiondity to the afore-
discussed for the following reasons.

Firg, | am of the view that the Court should not make a broad and
sweeping declaration of uncongtitutionaity relative to acts or practices that were
not actudly proven in this case. Hence, | limit the declaration of
uncongtitutionality to the three admitted cross-border transfers of savings. To rule
otherwise would transgress the actua case and controversy requirement necessary
to vaidly exercise the power of judicid review.

Second, | find it improper to declare the DAP uncongtitutional without
specifying the provisons of the implementing issuances which transgressed the
Congtitution. The acts or practices declared uncongtitutional by the mgority
relative to the DAP are a restatement of existing congtitutional and Satutory
provisons on the power to augment and the definition of savings. These do not
identify the provisons in the implementing issuances of the DAP which alegedly
violated the Condgtitution and pertinent laws. Again, it transgresses the actual case
and controversy requirement.
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Third, 1 do not subscribe to the view of the mgority reative to the
interpretation and application of Section 38 of the Adminigtrative Code, and the
GAA provisons on savings, impoundment, the two-year availability for release of
goppropriations and the unprogrammed fund, for reasons dready extensvely
discussed. While | find the wording of these lawsto be highly susceptible to abuse
and even unwise and imprudent, the Court has no recourse but to interpret and
apply them based on their plain meaning, and not to accord them an interpretation
that lead to absurd results or render them inoperative.

Lagt, | find that the remedy in this case is not soldy judicid but largdy
legidative in that imperative reforms are needed in, among others, the limits of
Section 38, the definition of “savings” the transparency of the exercise of the
power to augment, the safeguards and limitations on this power, and so on. How
thisis to be done beongs to Congress which must balance the State interests in
curbing abuse vis-avisflexibility in fiscd management.

Ultimately, however, the remedy resides in the people: to press for needed
reforms in the laws that currently govern the enactment and execution of the
nationa budget and to be vigilant in the prosecution of those who may have
fraudulently abused or misused public funds. In fine, | am of the considered view
that the abuse or misuse of the power to augment will persst if the needed reforms
in the subject laws are not promptly ingtituted. Hence, the necessity of caling
upon the mora strength, courage and resolve of our people and nation to address
these weaknesses in our lawswhich have, to alarge extent, precipitated the present
controversy.

ACCORDINGLY, | voteto PARTIALLY GRANT the petitions:

The Disoursement Acceeaion Program is  PARTIALLY
UNCONSTITUTIONAL:

1. Sections 54, 55 and 5.7 of Nationa Budget Circular No. 541 ae
VOID insofar asthey (1) alowed the withdrawa of unobligated alotments from
dow-moving projects which were not findly discontinued or abandoned, and (2)
authorized the use of such withdrawn unobligated alotments as “savings’ for
violating the definition of “savings’ under the 2011, 2012 and 2013 generd
gppropriations acts.

2. The admitted cross-border transfers of savings from the Executive
Depatment, on the one hand, to the Commisson on Audit, House of
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Representatives and Commission on Elections, respectively, on the other, are
VOID for violating Article V1, Section 25(5) of the Constitution.

3. The phrase “to fund priority programs and projects not considered in the
2012 budget but expected to be started or implemented during the current year” in
Section 5.7.3 of National Budget Circular No. 541 is VOID for contravening
Article VI, Section 29(1) of the Constitution and Section 54 of the 2012 General
Appropriations Act.

!

MARIANO C. DEL CASTILLO

Associate Justice



